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LIJ\ISURANCE, 20 ( 7" ed. 2001).
Id.:



it (prediction of future losses with some accuracy based on the
law of large numbers) o @ f& 5 12 F % g vz ¥ 5 feip e 2
Bl ¥y omdr o e NI A R E 2 P 2 AR
BIAE A 22w o

2. FA 2 g2 HHR A Y
% % 1 4F £ (fortuitous loss)E_fh >+ 7 ¥ 3 4wt 2 ¥ Fp 4L el
¢ (is unforeseen and unexpected and occurs as a result of
chance) » T & 4 A FE R & G 2}.»5—‘5 %] o & @:;‘é
Rl 8o 2 g A B et 4 Bk o A A
PURARGO RIT RRF RIIACE R o FaEF 2R LR g
B SBER L R LR

FERR T LAV B TR
HAFRRPALT PR RS2 5 A8 T 2R
A T B RG2Sy Ak o

4 B LA Py M
E ¥ iF% (catastrophlc loss)z¥ # 2 48 ¢ % LR E + > T RI#
HERprter &3 f;.“m”ﬂg—, SHH (2 F 4 B R
fgf"ﬁ‘“ﬁ’*'] J)?J—%é‘f\%ﬁ'\;j"ﬂbo

B
(;
a
Ex
=
pac
=)
(@]
<
L=
Q-) o
«Q
3
(ﬂ}
o
e
Pl
’e‘n
SN
(w
o

“The law of large numbers states that the greater the number of exposures, the
moreclosely will actual results approach the probable results that are expected from
an infinite number of exposures.”

1 See Id. at 21.
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http://www.insurancece.com/files/covclaims.pdf, last visited: 2012/12/10 ;Craig F.
Stanovich, Trigger Theories and the CGL,
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%9 See Fischer, supra note 33, at 631 n.21:

“Trigger issues also arise in first party property insurance contexts. Although the
issues to some extent overlap, the focus here is on liability insurance policies. In
Montrose Chemical Corp. v. Admiral Insurance Co., 913 P.2d 878, 886-87 (Cal.
1995), the California Supreme Court identified reasons for distinguishing between
first party and third party coverage insofar as identification of an appropriate trigger is
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coverages may require the policyholder to bring any action against the carrier within

12 months after ‘inception of the loss’; third party coverages do not include such a
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‘property damage’) 3 A¢ 45 X IBRFEFP A FG A d L R (T LS
P T ArslA22 BRI (the insured becomes legally obligated to
pay damages in the underlying action that gives rise to a claim under the
policy)® - FF T pa i d 3+ X £ ip T > & damE R ¥ (care) ~ 4 334 i
4 (loss of service) ~ = % if(death)” - B4 A3 Z ¢ 424 A4 A & 4 R
AppT@ L2 ALRE2 dE & 2 2l * (loss of use)®® -

2 STHARY > [FIRTIERE 10 H 38-39

®UTHAR > FRTERE 1 H 443

“ MrEpEES > [FIRTHERY 0 H 541 -

** Eugene R. Anderson, Joseph D. Tydings & Joan L. Lewis, Liability Insurance: A
Primer for Corporate Counsel, 49 Bus Law 259 (1993).

“®1d. at 271.

7 1d.

8 1d.
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Yok BPEA
ERRIp T EAE A e AT EF R PRAPE
EA AR e u e 5 LR N HEATN A 2 B0 R R T
SRIICE S prﬂ%ﬁ“go, Ao AR RAR S E RIS
HREZNEANIAZTFIPESRD DEAP Y PRH T RG> TF
#m&&@%&é'i ﬁwxﬁ%ﬁTb{éﬁﬁjiﬁﬁﬁf' Lk 2 2 R
o BN I RIRIEIE S Ao 2

TR IR R EEE DGR R SR
(We will have the right and duty to defend any ‘suit’ seeking
damages)™*

1 AT TR BRI B L LR L
¥ “ }}"" ‘/4’2‘%“]17;ri—"] orﬁgf,\}!f@%jg"li‘i’%?[ﬁi gr'—‘f-,;\
fr?‘bgﬁé‘flp;%;:ﬁ#ﬁg i‘% .w- ,\bj_r;j' F\‘ F' Hgtx‘\%""l
Ak iz £

FRErRgAd ey TR AT 67 THER, E
AT OLE E R Bl Bt 7o 2 Bt fofzanE 22 e a0

g

" &.‘é;;:#:@ﬁ IR dok R A3 S BLIERE A TR €
BEFEA RO T A o Fikg A T 2LE F (bad faith)de g rf
Ehpp s g KRG L TS0 H g A g s 2 2] 4°

FRREFREEREA - BER > RT AR EH/D Tl - By
WERpEF DR RS S AFREREY T A R (duty to

4 Johnstown v. Bankers Standard Ins. Co., 877 F.2d 1146, 1148 (2d Cir. 1989);
Hecla Mining Co. v. New Hampshire Ins. Co., 811 P.2d 1083, 1086 (Colo. 1991).
%0 Aetna Casualty & Sur. Co. v. Certain Underwriters, 129 Cal. Rptr. 47, 52-53

(Ct. App. 1976); James M. Fischer, Broadening the Insurer’s Duty to Defend: How
Gray v. Zurich Insurance Co.Transformed Liability Insurance into Litigation
Insurance, 25 U.C. Davis L. Rev. 141, 148 (1991).

*L See Anderson et al., supra note 45, at 271.

%2 Hospital Underwriters Mut. Ins. Co. v. National Casualty Co., 541 N.Y.S.2d 512
(N.Y. App. Div. 1989)

%3 Aerojet Gen. Corp. v. Argonaut Ins. Co., No. 262425 (Cal. App. Dep't Super. Ct.
Apr. 23, 1991), reported in MEALEY'S LITIG. REP. INS., May 14, 1991, at 7.

> James F. Hogg, The Tale of a Tail, 24 Wm. Mitchell L. Rev. 516, 523 (1998).

% d.
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reimburse) @ 2t Lr%jzﬁﬁ o “f TOA I A ST IR R AL 0 0 (R
CHPFER Y AR F R B DG £ 2453 (exhaust) 5 1 -

FHZFPERDE FEATIRESRERESR AP T 5L
AR A EEE x:*’g‘ggéw' v.q;r;fkia*—g 1%: RN Pl C 2 S
Aot AR RGBT - BRFRST T Tk kA
PR EHE G AR A 2F 20 WA TR FIER S 7
BRI R EE A P EERY

B o dok X R ARG AR I AR R A
B EZEEY 5= A ’E_iw;»kﬂtfhm pi7 5%

Sk BLAR

1
|

Frg A TRET BB 2ZARARBRT AL ZBdwog Ao
ek FZ A wRIEG AT RER FRATF G BB E A AR
ZEFUEARMEHR > Bhm 2 o oA - 3 ﬁ: 4 5% i 4
AP EERATEIRSFZAFETRERAZ 2T EER (bad
faith)ﬁzo@- o g A AR A R R s Ry O
Bois o drdk & 2 AR RBRRANIR S R A ABRDARF LAY
MR AT > R 2 E o gy B4R (pretrial
discovery)®

TR AR DR Y R AR AR A FEE
B L R - R e KA G REG L §HE 2 L Ak
% 1d. at 524.
°71d.

*® Sterilite Corp. v. Continental Casualty Co., 458 N.E.2d 338, 343-44 (Mass. App.
Ct. 1983); Gray v. Zurich Ins. Co., 419 P.2d 168 (Cal. 1966).
% Rhodes v. Chicago Ins. Co., 719 F.2d 116, 119 (5th Cir. 1983).
% Babcock & Wilcox Co. v. Parsons Corp., 430 F.2d 531 (8th Cir. 1970); Sachs v. St.
Paul Fire & Marine Ins. Co., 303 F. Supp. 1339 (D.D.C. 1969).
Z See Anderson et al.,supra note 45, at 283.

Id.
% 1d. at 284.
*1d.
% American States Ins. Co. v. Aetna Life & Casualty Co., 379 N.E.2d 510, 518 (Ind.
Ct. App. 1978).
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IR SRS R

Fr i REFL KRG

B SR dE 4R 4 oh 73(loss mitigation) & 5 g © S 4 andg 4 1
ﬁiﬁfvu—fmﬁ%?’wﬁ‘ér Fem prd drie— m:}ﬁ%wo;@q,z_;’;
T A A I RNEFEFLRBRBLTRERA L E G ARRREL
ﬂ%4%°faﬁhﬁ«;ﬁfﬁ*ﬁ%f%*F@W*ﬂ’

AR
FAE2 F O E D REE A R H K o B d e A fIE

% Brief of the Plaintiff-Appellee, Liberty Mutual Insurance Company at 10-11,
Liberty Mut. Ins. Co. v. Continental Casualty Co., 771 F.2d 579 (1st Cir. 1985).
%7 AIU Ins. Co. v. Superior Court, 799 P.2d 1253 (Cal. 1990).
% See Anderson et al.,supra note, at 284.
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B sea A TKIRF E A o

A2, B Fros 4 o 28T T R KR TR RETR2
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FR ﬁ*é PR B AR 0 B - KR
PFEL o ¥ 5 F EEG AR E R F 2o A S B E - Fg%ﬁ-’ﬁi{
BT GG REL B RPN P AR AR

¥ WA R A U
B E_U\:“%:’ﬁrf?i#*fm%%fiﬁﬁvff G ERETARR G M o E
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Fr¥ FRFEReREE EAFAF
FHERF IR RET Efad 2 R 2§ AR TESER
e £F 5% FE (COL)H B-crfads > 54 jL*“ QR
FAH g A R R %%‘hr@ R ERERE 2 T UMU»‘(E»
kB AT IRE E AT G TR SRAR R AP L s 2 o
WP ERBRETEEN AL FETRPLBRLEAR 2 ﬁﬁmrﬁ'
2 FE e I A ke R it o

Fo8 ART ERERER TABRF
TR R
$- T CGLwHEMGA
- % COL ¥ 2 g

PR H B S L G L L LR
7R PG T R S SRR B RES ReA

¥ SFTe TR praniR & RE > 5 CGL iFH 2 SLE AR P
1 CGL %H 2 % £ 7 = (%5 (Commercial General Liability)*> 1986 #
NI v ARt iR & f iE iRH (Comprehensive General Liability) -

1941 & uwm > FiEiEig FH T FUR B R g e 50
NI FoE e R E KR4 25 'k (specific hazard) e sV G2 0 @
B BARESE A G TR R AR 0o TP s AR RG4S A B4
FPlehptea BE 3 RaEE o X TR e R b onikig Ao

1941 & pF > 5d g A A ¥ @48 (industry trade associations and
rating bureaus and their committees) i #5738 % » #4714 KB W% 44

% See Hogg, supra note 54, at 156.
;(1) See Anderson et al., supra note 45, at 262.
Id.
"2 In re Insurance Antitrust Litig., 938 F.2d 919, 923-24 (9th Cir. 1991), aff'd in part,
rev'd in part, and remanded sub nom. Hartford Fire Ins. Co. v. California, 113 S. Ct.

2891 (1993).
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HFEAAELED - A E - FETTREIGOERE L TRET
iz %% , (Comprehensive General Liability)” - #§ # CGL i% ¥ - & 7
—"F'f #*s o @ (The Travelers Insurance Company)4#s it 1941 # 7 CGL i%
B3 THag g o f R Bl a § 4 i B e
i ora f0 k& 5 (you have one of the most potent weapons for
protection ever afforded a risk)™ & % 4 » 7 $|HF g v fehin ¥ o3u s
ol A e 7 P R R R AR R A L
AR s 0 g R (“We cover everything except this and this and
this”—instead of “We cover only this and this and this”)"

5 Boehifrk 4 B IR 'k PR A4 (Insurance Service Office , Inc 1SO)
4 M CGL %5 chpRa3" - 1ISO 1€ R § 1T 1400 i= % E B P
At g 4 o ISOFRER N HiRE > XA L ik TRy
FR o 5B COL 8 Tgrpt su— 2558 o T ob 5 ISO 7 3% 5 B3 (5
Hed Fb b 05 - RRlE A2 FUFR Y 2P FRTSE
Aoodrd 1SO 7 MR il ot apdp B U0 > 2 ¢ f M2 M 8
AR iR E T

¥ - % CGL %E2p 3

CCGL 7 @ fi's &~ iR ¥ - & %] 5 ¥ 3 4 2 # 5% (occurrence
version) & % P& AL # 5% (claims-made version) » 2 & 2 X %] W R K FF
Epads e 23 feorp gt 2 by B i i BISINA AR A 4T

® M. A. ALBERT, THE COMPREHENSIVE LIABILITY POLICIES, INS.
COUNSEL J., 10 (July 1944).

" JOHN H. EGLOF, THE OUTSIDE, BEST’S FIRE & CASUALITY NEWS, 19
(May 1941).

™ 1d.

’® See Anderson et al., supra note 45, at n.39:

“Virtually all commercial insurance policies sold in this country since 1940 were
drafted by insurance industry trade associations representing nearly every major
insurance company in the United States. 1ISO, which was formed in 1971, is an
amalgamation of these insurance industry trade groups. ISO develops standard forms
of policies and estimates risks relevant to those forms.”

" lan Ayres & Peter Siegelman, The Economics of the Insurance Antitrust Suits:
Toward an Exclusionary Theory, 63 Tul. L. Rev. 971, 976-77 (1989).

® See MALECKI et al., supra note 35, at 71-72 ; See 1ISO CGL Form (2006).
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Coverage A KAk g A g X % = A L T AP A T 74

4 2 p2 § = (bodily injury and property damage liability )

2. Coverage B ki A L T A AT b2 A AR 2L bR
% % =™ (personal and advertising injury liability )

3. Coverage C - iFik i 4 “Tf HEF R F * 2§ =
( medical payment )

4, H 5 %

F 2 FA GRAA G A

LoF) LAk R A2 H Fe iy

@ %’ A2 B peil

F-27 S f

=

=)

=

w N e
=k I 5
S
(A\N

v

R L %E)i
Eo R U
I ML LR
AL LA

B A *\E&]Iﬁf’** lﬁ-“ﬁ’\\? 7 R CGL 8 p % 412
BEFLFERG 0 L EAFBHPR SEME N RGBS

%:ﬁCﬁL%H&&%%Eﬁyéﬁ

B RAMEEAFSRE

1941 # > CGL RH A Ak A 2 T F E@E &, fr- 27
??T%ii T3 oeh o R EH Y Z 4 TR ¢ (accident) 1T 5 pods K i
Z 0 2 B ECKIERF E e # (basis for initiating coverage) 4% 2
20N E A A% H (accident basis) T E_9 TR IR R PR EHF 4 AR
Ef B TT S OB EC iR A F T2 2 3N (this trigger required that an

&~

" R RE T > HARHUK R Coverage A K Coverage B (Y%,
See MALECKI et al., supra note 28, at 145 ; ISO CGL Claims-Made Form (2006).
0 KT -
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accident occur within the carrier’s policy period)®
1966 4 14 % & 4| COL %8B * 35 5

I’g{‘_xﬁAng*,«j “l"] AN ;f,’g;,g_xg/\/z.filf‘zg;}#m”_fﬁﬂ
g A R4 A SR R r% piE2Z Yty £ %R (the insurer would pay “all
sums which the insured shall become legally obligated to pay...for
damages because of injury to or destruction of property...caused by

, 82
accident”)™ o

B TR b, “accident”™ F » CGL % H iF 41 K 4 11 T & >
15 B2 s B> - BRED 2V 1‘»' = #(most courts required
that accident be a sudden event)® » H 3 4 preLp £ 8 - & Pz > % 2
FRrudTRFTIARPEFEFS » dod 95(auto collision) 2 % 4% gz (slip
and fall)®*

gga,é_é,,fé]p;.ﬁqic t‘a%‘_{iﬂy)’?'—}jﬂit¢ﬁk+ﬁ 223
LI U SN & 5 R - BN OpREM 2 g
REAHERETL 2T TR la (progresswe and continuous or
repeated exposure to conditions over an extended period of time)®

1960 & i pro i TR 7RG AP R? B HE

8 See Fischer, supra note 33, at 633.
82 See Hogg, supra note 54, at 526.

® Casper v. American Guarantee & Liab. Ins. Co., 184 A.2d 247, 249 (Pa. 1962)
(quoting Schnoll & Sons, Inc. v. Standard Accident Ins. Co., 154 A.2d 431, 432 (Pa.
Super. Ct. 1959)):
“The word ‘accident’is not defined in the policy, and the term must therefore be
interpreted in its usual, ordinary and popular sense. Webster has defined it as ‘an
event that takes place without one's foresight or expectation; an undesigned, sudden,
and unexpected event; chance; contingency.” Many courts have quoted this definition
and some have added to or embellished it, but in reality few have improved upon it.”
8 Steven E. Leder, The Commercial General Liability Insurance 2008, 6,
http://lederlaw.tempwebpage.com/PDFs/CGL_Website-2009.pdf, last visited
2012/12/10:

“Bodily injury and property damage usually(but not always)occur immediately upon
the happening of an accident(e.g., an auto collision or ‘slip and fall”). However, not all
accidents are sudden; some occur over a period of time.”

% See Hogg, supra note 54, at 525.
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RG22 AT P B iR S € B aF Bien, ¢ (accidents)”
fAREE A R ARG T 2T RV PR F S &
I Z T R e H (endorsement)®o sk @ v 4 F pain i 0 d 3 CGL
wHF L bR 2 TR ;‘ﬁ»#\‘}%*{ﬁ;%’% o F]pt o BRI R ¢
F > 323 % #&(sudden and episodic event) » 7~ ¥ iy & 35 F e
TR kg 4 m iF - B B 2 45 2 (injury-causing process or
system that took place over an extended period of time)®

d N PR RE * T o 2 o B R RFR 2 & 1SO ik B
B 1400 = RPN B4 A 2 B FiRE A 0 237 CGL s 3 1966 & 10 *? i@
AT CGL - H o ATRE ¢ 7R FP IR e T 2T 0 ¥
" 48 - 5 (multiple policy) 7™ & 45 &b > G820 I B 4s3E * 2702 370 1SO
gl

Fok gl AAGIFE

PR E R AAFE B B AR RE S YL ARP &
Boriifs patar RS FAAFTE AT GERFBAR

%1966 & 10 * 184 »2:h COL 8 2 & % w2 4 A& | ik
H> 34T ¢

TR EF AR PR P RBENETEET > R
Az R R AFRHDEPN > F Rl g2 A B T NP A
Z o | (‘Occurrence’ means an accident, including injurious exposure to
conditions, which results, during the policy period, in bodily injury or
property damage neither expected nor intended from the standpoint of the
insured.)®

% 4.
8 Beryllium Corp. v. American Mutual Liability Insurance Co., 223 F.2d 71, 73-76
(34 Cir. 1955).
® See Fischer, supra note 33, at 633.
zi See Hogg, supra note 54, at 527.
o g
% 1d. at 528-29.
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PEREY AL T RFRIP IR G T T B AKE
RN oA RH ;%xz:’tf,%s_ﬁ’ vRE Tl e s TR
bR R Bt o Ft > 1973 F S CGL EHX LA B Y.
21973 # B iveniRE > T TEEF L

R AE - fl%ﬁal o e HERFRA LR G ERET
AT g A 2 A B > @ 2L b g2 A R T A AHF T o
(‘Occurrence’ means an accident, including continuous or repeated
exposure to conditions which results in bodily injury or property damage
neither expected nor intended from the standpoint of the insured.)®

IR

P > 22 1986 # > ISO~ £ A COL ¥ > % %

CREFLE - BL R RE S LR ik
- 4 ik 2 T ( ‘Occurrence’ means an accident, including
continuous or repeated exposure to substantially the same general
harmful conditions.)*

# COL F-H 7 A & RE X EHFL ARG T N7 /> 7 &

B R ARG P RAY - S R b R H R
e %i?%i Ed A FRE I RPF O ELHFZ AT AR
SERSSCRE N

FEEF A AHSFEBE O RN T L AASFE nfFA s R
AEEH ZEARTREY Z PP T F 22 FHRILI I LR G
w2 o A o G E R A féw'f'xzsu TARFFE R
*F T%”ﬁ ﬁf)ﬁ“ cHFTE P A RE G AN BE R PR AE (1){;:;;? 2
g A (B EAH PR G DR eéii?ﬂfﬁt o

% 1d. at 529.

% 1d.

% See Leder, supra note 84, at 7.

% See Hogg, supra note 54, at 529-30.
%7 1d. at 530.

% 1d.

(o]
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¥-F ¥xF2

¥ A R AERE G > B (within the policy period )4z
Bk g EP e ria@i 4 (occurrence) s 3% & 5 4 B P 45
PRGN SRS S SR E A PR NS SN
R FOFIHAL T Z A RE S ERIEIGIETZ AR R
Tl 4wri8E3 35 FEBERAS, FHERIAFT THE T
PARE Ep eSS o a4 T AR-EEREY > B - A
W ARF ¥ - RBERG ARhiE o B A IR 2 T

M FEe | “elusive” ~ T 4 A F3E a0 “hauntmg”—:!i g kA 2%

i pre ki T Ewgd i THETEEFL 0
F’A’ir{'hﬁ;lmﬁ AZAEFERERT AL FESZAFTHFL
el e o e COL ¥ s 2 AA#AIFE P » KR Taked ki
WAL BT R AT A N R ES g (the trigger of
coverage under Commercial General Liability policy is bodily injury or
property damage ‘which occurs during the policy period”)'® % *+ % ;2 {7
PR AR HLBEER] R 8% iy
‘g&m;‘g{—?;;y_,zg;g@wwﬁ;ﬁg o B blm = o doS% A E (T AR A
AGFEDE > F12 27 ER2FPIFABFIYPRF - 15 B iF
ARG E g s (SRR -

% William R. Hillman & Mary R. DeYoung, Allocation of Environmental Cleanup
Liability between Successive Insurers, 17 N. Ky. L. Rev. 291, 293 (1990).
100 |RINE A. SULLIVAN & WILLIAM T. WRIGHT, JR., HAZARDOUS WASTE
LITIGATION: CGL INSURANCE ISSUES, 369 PLI LITIG. & ADMIN. PRACTICE
COURSE HANDBOOK SERIES NO. 387 (1989).
101 See Hogg, supra note 54, at 530.

2 See Anderson et al., supra note 45, at 275.
193 young v. Insurance Co. of N. Am., 870 F.2d 610, 610-11 (11th Cir. 1989) );
Greenlee v. Sherman, 536 N.Y.S.2d 877 (1989).
104 American Home Prods. Corp. v. Liberty Mut. Ins. Co., 748 F.2d 760, 763 (2d Cir.
1984); Dow Chem. Co. v. Associated Indem. Corp., 724 F. Supp. 474, 481 (E.D. Mich.
1989), aff'd, 935 F.2d 800 (6th Cir. 1991); Sentinel Ins. Co. Ltd. v. First Ins. Co., 875
P.2d 894, 915 (Haw. 1994); Singsaas v. Diederich, 238 N.W.2d 878, 880-81 (Minn.
1976).

105 See Anderson et al., supra note 45, at 275.
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*RF7F Occurrence |
l @ >
LR T o)
Awg | J
H IR
B i%¥ ' '

S
B ¥ &%} izt

&P R gRiE Y+ Singsaas v. Diederich % ¢ ' 2 gy ik 2|47 F =
et end 8L A4 T @ 2L 4 {7 5 (focus on injury rather than
negligence as the trigger of CGL coverage)'®” - % Singsaas % - # %'
AGFHELEERH - F BT - 25 MR AXG FRNE &
BEFHAFEL Afch FH > A1 A X B fads o ¥ b 3
FFAME 1950 & AREPFAHEFTREDT AL P ERF
(diethlstibesterol, DES)'® » 2 F|2%4F A ek 2 i (5 > H & 52
7 1970 7 1980 & B % R fe R » 72 Fes = 1970 # % 1980 +# R p&
FEHd o wprEhahEiieg e prEte®.

F-F *ESXEHRGZ AR
ForESEHRGELFR

& 1 B I 04F T (delayed manifestation injuries and damages)''’+

106 938 N.W.2d 878 (Minn. 1976).

197 See 1d. at 880-82.

108 American Home Prods. Corp. v. Liberty Mut. Ins. Co., 565 F. Supp. 1485,
1488-89 (S.D.N.Y. 1983), aff'd, 748 F.2d 760 (2d Cir. 1984).

109 AARONE M. LEVINE, GILDING THE LILY-A DES UPDATE, TRIAL, VOL. 20,
NO. 12, 18 (Dec. 1984).

19 Tyng Yin, Nailing Jello to a Wall: A Uniform Approach for Adjudicating
Insurance Coverage Disputes in Products Liability Cases with Delayed Manifestation

Injuries and Damages, 83 Cal. L. Rev. 1243, 1243(1995).
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LA (DE-REBIOFITT QL FREAF LR
(continuous or repeated mass exposure)zg = i T o A o ¥kt &g IR ey
TERNE - RS g BRI AERER S 2 R4
KPEFADFEp G I FEEFE > EXMBR G TR EREF
W2 g -

t 1966 = 1 1985 & & > CGL ¥ v F g 4 A s 1™
fe 2> 1970 & R oL 3 1980 & KA H - G A RET A R LA
RT3 2 I FRFTARERETAR N FH A LG T
(asbestos bodily injury) ~ &5t 75 4 2. E’f # 4F % (environmental pollution)
T RAT 2 B SR % 1 (product liability)t e gt #E4E 2 e
G EWNHEARBU LRI I 2 TEIFTLE FLESE L
e *% (long term exposure) PR FIFEE AR FMRT R
Aj = o7 iE 'I“* e % # 1245 & (progressive and cumulative injury and
damages) - 5B % £ 2 5 & R (s (latent period) » 3 T AT A B IR
FE Ak #Fi’f B3 &5 0

AT E AL TRR-X Y

g m i WS IEHE B R AT R EIEE SN -
112 See Hogg, supra note 54, at 524.

113 |d

14 1d. at 524-25.

13 Insurance Co. of North America v. Forty-Eight Insulations, Inc., 633 F.2d 1212,
1214 (6th Cir. 1980):

“ The problem is that tiny asbestos particles can become airborne when asbestos is
mined and processed, when asbestos materials are used at a construction or other site,
and when old buildings containing asbestos are demolished. When these asbestos
particles become airborne, a number of them are inhaled by persons in the area. The
asbestos particles are deposited in the lungs. If, over the years, enough asbestos
particles are inhaled, they can cause a variety of pulmonary diseases. Medical science
is not certain exactly how these diseases develop, but there is universal agreement that
excessive inhalation of asbestos can and does result in disease. These asbestos-caused
diseases include mesothelioma, broncheogenic carcinoma, and asbestosis.” ;

Id. at 1219:

“Cumulative disease cases are different from the ordinary accident or disease
situation. First, the underlying theory of tort liability is that the asbestos
manufacturers continually failed to warn the asbestos workers and that, as a result of
this, continuous breathing of asbestos particles allowed asbestosis to progress to the

point where it caused death or injury.”
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g R B RE R RAFTYARRIF TS > NI FR
FHRAE L LD - o VR R
Epr R B RGN T SRR TR TE
AT HEA ALY PN L RHIBL S o

R EFEZRE

~ BB FTRFS AEE RN L mESART AT
BB 255 ELRT A T a A gl 0 5
(delayed action) » 31 4= 'k 4 ciptix b & 2 £ & 7 Z (long tail
liability) -

!E(\x

£k F E2 ”#ﬁ@%ﬁﬁw%°@%‘ﬂ&%$@%4ﬁwﬁ
BUREE GEFHE RR B KEL G AR G L A RRE
&F&%&%'f%’vﬁﬂﬁﬁ@mWEﬁ%ﬁﬁé%ﬁﬁﬁﬁ%
%&%Lm« B ERISEZIE BRA €T - BB A
FpRE g £ o Re > FHIFALRARBITRSIL AT H
AMER OFGANFZERDER EBIEUGERKEE /AR
Sl ] o U RN B B A A A g AR a4 10 A
SR EFECTNFSZIAFIF A IERAZROFRLEL R T
APAARRGIE RNEF £ At B A2 FE B AR R Bl F
RE BT IR o BE AL T TOMAAR % o

o

z“ﬁh*ﬁﬂﬁﬁfﬁ €3 R ENBERIERD &F 5 IR
i o Ffﬁ4ﬁ%?$m$éﬂbcmﬁ%?ﬁ%ﬁﬁ’ﬂ&
?;@&amﬁw FLTHES R $2 A EHT S
EEFTER FIFFBHERTROPFFLIFES - 34 47
fo 0 IE o X F ORI T oy 4 PFBEAL SR 5 L_?iﬁi&P3EaE§ ' BE 2R
I TR R R TR RO AR I F A FRE RR

&

RIS

SN giﬂﬂ!ﬂxz*ﬂ
~ & ol @;"wh =i

i
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\;5* = \—,\ qq

F£.1960 F Hp B 4 0 BT 22 ARG * TR SIEOR BRI
ﬁii—_ SafEo s T Ei2edE (enterprlsellablllty) °o IS
AEEROBEERF S FET AR Tl HEER T
o — ﬂ’“/ﬂ P F]i pﬂb"zﬁ-@ﬁi\"i’\#& E&-% Lo RO {ﬁ‘ﬁ?\ﬁxﬁ"rﬁ
PRA G AATE - X R P A A R ERT R R

& 3 1371‘31 20, TR A d S l'ﬁm'g éj‘m,__ 1963 £ Greenman V.
Yuba Power Products'® - % =tk » & B8 & W chdiid > K@ 5 F =

WD H 6 E e F e R i A U

—"ﬁ JPE N =3 }%E?#%%E&?‘;&'Etf{fﬁvﬁf‘]ﬁﬂ”lﬂ’ﬂ TN BT LR
GE RS EUE RIS v S A

BN E R FHAFLE AT T AT A LS R

W SRR S IE R R R B S — RS R R LA A SR
B MrbE-FERELE 5 0 2008 4 9 H{Z5T 8 i » =RF/ > H 300 -

118 George L. Prlest, The Current Insurance Crisis and Modern Tort Law, 96 Yale
L.J.1521, 1524-25(1987).

USRI A B R RO E R

120 See Priest, supra note 118, at 1534.

121 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1963).

122 gee Priest, supra note, at 1535.

123 1d. at 1538.
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BT B Y FE g cBE R R é‘fﬁa‘%‘% SRl EF e B
LR RET chiRteid E AT hd A B 1R e M ) R

53 Lbr;lxgﬁf =% £ (variance) e 7 1= Frg B RS 2 p A #Bﬁ% iz

FOES S R 126

— = |g

B30 g A A T R R SRR R IR Rl R A G TR
AR R 2 6 0 R U T 353F 4P 4 4 (average expected loss) & A # o
FILt B B LG A AR R PR AR A A S B RS iRy 0 1K
g SRR A TP S iR o T E G R E M AR E
SRR T 127

¥ prgs ¢ cnglg 8 - en% £ 4 (increase in the variance of risk
pools) ¢ A & 3 4 (heterogeneity) - ¥ & 1% ' chB =208 ¢ Hip e

124 1d. at 1540.
125 1d. at 1558.
126 Id

27 1d. at 1559.
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B s 6 0 20 AR PRGE g E 0
1986 & > W' A AT peax ke FOTRH EAT R R o B
L P mmMpigl =@ r igs - BIFERGDT SR TR AT E
FTEFRGFRIRN A EROAF (D ep fHEME RFRE (2
L5 o l;xo %8 0% A7 B ¥ *L4E (aggregate policy limits) (3)3 4r f 2 EE
7B

AL RO A LR Sty No S T Rl R
B 00 Ugg e e ) s e (narrow risk pools) ,%gd EETE-RRT
Hrrpggr »VRERBRSRSMEGE 28~ o FIZ ZRRAHAS FH
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128 1d. at 1560-1561.
129 1d. at 1587-1588.
130 1d. at 1571.

131 1d. at 1575.
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I g BT 5 U R B AR H e 0 ) img g
A i AARE TR W HX/,,\K,\I A ik E 7\?;»511‘4‘[“%%-%{1"
de oo A Bl G % & T (maxi-tail) ~ ¢ & = (midi-tail) ~ -] & = (mini-tail) -
PS5 Rt EARPE o RA Rl P REER

¥ B BROUOKREZLEEER

% F>+ 1964 & pF> ('P;afJ‘*if-gx 4ﬁ;nlilfw'—"é§v\)ipxi7 P AR
FRE A A KR (e B 910804 4 F T Rk Hkehg 4 o
B AAHARE A Bhain T o

ISO j_1977 & % B 418 37 1973 £ ch¥ s 4 A # 4]+ CGL
H o b ,;;ie » 12 Hartford #* 2> @ (Hartford Fire Insurance Company)
@ e & iR o @ (Hartford, Aetna, CIGNA, and Allstate) & - 1SO
B3TRATIRE prH Ao o & 210

1. ﬁg;q, L %8 2 2 2 A#HS A 2 5HE =g 2 AHH
b % %Egﬁﬁ |58 T o KR EAal IR L R 2 A Az
P& P+ (obligating the insurer to pay or defend only those claims
made during the policy period) - B &m = » A% &3 4 A#H %
BT o8 4 1956 # enin 8 ¢ 7] 5 @ﬁ#ﬁi’irz’;\ ERED-S A
GF T 1986 & 1 kA E BRo A R R BB A AL FRE
WH F A 1956 #E kA 0 3% E R 2 RH QA L o

2. WK R PEAH G| H 3 = p g Ax (retroactive date provision)

s
Bolm7 > 21986 # g pp A A#H A RE 2 T o R T HA
%1956 £ 5 © & & 1986 & 4= F PR Z&}*};muf{—ﬁ K F

E iR o 50 BETE S G o R P BRI
FAN- AP T E e EERFEFFIPN -

132 See Ayres & Siegelman, supra note 77, at 991.
133 See Priest, supra note 118, at 1576.
3% Fred Fisher, Goal of the ‘Claims Made’ Form Diluted by History (2009),
http://www.mynewmarkets.com/articles/98891/goal-of-the-claims-made-form-diluted
-by-history, last visited: 2012/12/10.
135 See Ayres & Siegelman, supra note 77, at 974-975.
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ReFipey * P FEG AP o TR FUER P R

(providing a legal defense cost cap) -

4. P K,ért X EEB S 4§ = (eliminate the sudden and accidental

pollution)
fets » 1SO % 19844’I H?ift Ia AN CGL %8 > % - fAiv AR
FEAEF L AHEE > 5 - AR LR AAHSFE o R ’ﬁﬁ%%

m
AASFE g :h«lwz Pisde® @7 ik H 353 KRR S
AFErRER Y U iEg 0.

d 21984 & 55 CGL w8 & ' 4 e F & 24 7% £ > & Hartford
B P EE T H i Be AR ERPEL B AE TGy e
(Lloyd’s) f # K% £ b "% L5001 % 4 > & H454] 1SO 4 1)
1984 = CGL i%H o yt¢b » 3% % 5300 B A (underwriters) ~ i 75
& i (syndicates) 4 2 ik 5k 4 (brokers))? 2 £ i = & 1SO 2
o e IF“ Bfrw 1984 A T Al % iR H "f 2 1SO % i i ¥ 4o
»z_w gk e I & R o F]pt ISO #icw 1984 & CGL 4= %7 -

FHERABVORBRERDG ERFERAZ L ERGAERE
RE % A B &4 I1SO hi7 5 3 & F i E&]F FR R RE 2R
— #%(section 1 of the Sherman Act)z Jx 1988 & 3% 22 p 5 A&

Nt gV Az

136 See Hogg, supra note 54, at 531.

137 |d.

138 See Ayres & Siegelman, supra note 77, at 972 n.1:

“Alabama, California, Massachusetts, Minnesota, New York, West Virginia, and
Wisconsin brought suit in the United States District Court for the Northern District of
California. In addition, Texas filed a related complaint in a Texas state court. New
York Attorney General's Office, Fact Sheet on the Multi-State Prosecution of
Antitrust Violations in the Insurance Industry, March 22, 1988, at 1. In June, 10 more
states--Alaska, Colorado, Connecticut, Maryland, Michigan, Montana, New Jersey,
Pennsylvania, Ohio, and Washington--filed ‘largely identical’actions in the same
court. Shalowitz & Bradford, Antitrust Litigation Mounts: 10 New States Sue Insurers,

BUS. INS., June 20, 1988, at 1, col. 1.”
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# 74 B ¢ (Executive Committee) & 737 € A7« iF%-H » >+ 1986 & 3&
378 CGL %5 - 373K COL 8 m air E i 4 KA 2025
AAID AR N E o R AT R PRAASIIRE Y S T g mp iR
R e ALK AFEoRmpriny  Fadd AHFIFE > P T AK
BB F o 1986 £ A7 CGL H igd g B IZE £ ¥ {5180
ﬁ*lw3ﬁﬁﬁmﬁL#EnéBOW@EEPN%?ﬁ*ﬁﬁﬁnWl
2o F L K& D B P W i 1986 £ 2.5 7};@_5’? (20 SRR o7 A
A EPiS R | P 1973 £ COL % gagf 2 A4 enin ¥ o,

$= P 3 COL R¥2 ¢

B2 7R 1SO 1986 # CGL 2 & AR\ i B > R G X 5 7 W R

LRFDEEFTE  H0 XA 4RI 4 A 1086 # 15 & RpEF COL
H o JOR $ Wk P A A R H o CGL1986 £ R H § 10 T chE g

1 2RRA#FHEREY > NPT ZHAFTLFELE - =
b ORE BRI A A B (TR R IR T R e
B AT R RFAVREDT IR E S I KERF
SRD  BHlm T o BRMAI DT 4 1980 £ 1984
£ o bE P AAHFFET P ERA LT ERFHEE T BE
Beniftg o R FERE et r5p 100 § 0 7 B E R ehiR
B giped o LiRrg A R E v g iF T R iRE £ 500 § o
it o 2Rtk PRAESRE i )T 0 3 1084 E R Ae
FREOBRABEGA LI BERSOERY T HHL
TED ARG EGATEHG RSB ER > 71084 &
B i ¥ 5% 437 > 7 100 ¥4 o

2. EPR P GEANI > MEFR P TF L R IRAHS FE K T

19 Hartford Fire Ins. Co. v. California, 509 U.S. 764, 775 (1993).

%0 See Hogg, supra note 54, at 532.
141 Id

142 1d. at 532-33.
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PUIRH 2 GE R TR PRE AR A Fl g § TN
Ef’-ff(%é BiEEFEadrg ofep | (we will pay_all sums
which the insured shall become legally obligated to pay as
damages because of injury or damage which this policy applies)

w4
QA
ETINS

F&wﬂ%f%%Tﬁﬁ%ﬁﬁ@%%Aﬂéﬁﬁ&ﬁﬁg
B AE T A 2 EF TRt dep | (we will pay those
sums that the insured becomes legally obligated to pay as

damages because of bodily injury or property damage to which
this insurance applies)#i 3 % % 33 o

T+

F
P T v o BRATHR BBAHS| FE > T - ,Fkﬁf A 1 5#;1 x{/;a:ivv o
1986 # CGL #H . % - =t %K .&#%]mmﬁjur '€ <~ g+ -CGL %
2. LR T B R i d 3t claims-made FH chdiI o i@ “C

I & d R kehiF & % H (comprehensive) % 5 F ¥ % H (commercial)
146

o

143 Id.
144 Id.
145 Id.
146 Id.
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- ¥RFLIA#HINRE

AR AHEE Y L Z BB AR B LR A ] 5
(4 3 st 2 ke QIS 5 5 vak (95 6 ¢
2

—LF“ l{A‘r\ﬁjool—E:‘ II}F‘:» #r‘r‘] I‘&ﬂ‘iCGL I%EV}:%}:‘I;\EQ
TR S ] S E R AR S R B
B eniiey A LG s

Fo ARITTEEE L2 &P

A2 T ¥ g 4 | el p (number of occurrences) » T T3E T ¥ &
CENE L LI SER S8 AT L RS SRS B
TR EFF PO AT EGRAF FEE s RS D
it BAR R AT o 4o & Hyer v. Inter-Insurance Exchange of Automobile
Club- %7 »iEG A ERAB LB ASRER 31 5oy -

B2ifiod i T A4 2000 % £ > & iRHEHE= R LA
05 1000 £ £ 0 iF BeiR A = chRLE A - Send b o AR iR
s T 19 1000 X £ 2 B

SN E R R BRINE R - BEF A (an occurrence)‘fi,#ﬁ
“% 3 T R p >t - B R F)(stemming from the same cause)'*- % & -

-

147 See Yin, supra note 110, at 1260:
“The occurrence issue determines how much indemnification am insurer must
provide.” ;
Diocese of Winona v. Interstate Fire & Cas. Co., 89 F.3d 1386, 1390 (8th Cir. 1996):
“The number of occurrences can be a matter of critical importance because it can
affect whether more than one limit of liability applies, and because it also can
determine the effect of a provision specifying a deductible when an insured is entitled
to indemnification.”
148 246 P. 1055 (Cal. Ct. App. 1926).
149 Michael P. Sullivan, Annotation, What Constitutes Single Accident or Occurrence
Within Liability Policy Limiting Insurer’s Liability to a Specified Amount Per
Accident or Occurrence?, 64 A.L.R. 4th 668,673 (1988); Hyer v. Inter-Insurance

Exch. of the Auto. Club of So. Cal., 246 P. 1055 (Cal. Ct. App. 1926).
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Bod Pt s i 4 ol P R A 2 2 B % 2ok (effect)inE o

¥-P 5#,i A

i A% "R T4 M (underlying cause) DR S S 3
% T8 % chk 7] (cause of damages)™ o 2| 474F 2 chJp FIpF » § &2
gk P~2 4 17 F](proximate cause of the damage); # & i it & jgy 7F]
% % # = 4 2 (the basis of liability for the manufacturing entity)™ -
"RFIAPM X TS B EREFR o

IR Rrdp R

FEF) 5 M 1 gLk (causation view) s cn A 4 37 AL
BFIARRE > r W kA R enE g 4 o (&M% b E_Appalachian
Insurance Co. v. Liberty Mutual Insurance Co B2o A A%P 525544
R 14427 B 88777 (class-action) » 2 5k o @ cAapc X 7 M BAR o &
;wﬁé%mé’w%%&ﬂﬂ’@%m%ﬂkhmﬂﬁ’f?-@
T A o TG AT R 3R A AR e e AR R o i ?
el edp T A TN RE - BRI B4 AT
ﬂ154

¥ - rl?f % i % Associated Indemnity Corp. v. Dow Chemical Co.

BA 5 5 Dow é\ﬂ?—; P Al R8T E MR &N g
(blended resm) BARTESNMAAAEF DN SR G
m$QWﬁm@z $Jfr?£$ﬁiﬁﬁﬁﬁuwﬁ°%%ﬁ

Ve AR E s (D)E R BT R M T2 R (973 M A

150 Appalachian Ins. Co. v. Liberty Mut. Ins. Co., 676 F.2d 56, 61 (3d Cir. 1982);
Champion Int'l Corp. v. Continental Casualty Co., 546 F.2d 502, 505 - 06 (2d Cir.
1976), cert. denied, 434 U.S. 819 (1977).
131 See Yin, supra note 110, at 1249.
152 676 F.2d 56 (3d Cir. 1982).
93 1d. at 61.
>4 Appalachian, 676 F.2d at 61; Mead Reinsurance v. Granite State Ins. Co., 873
F.2d 1185, 1187- 88 (9th Cir. 1988); State Farm Fire & Casualty Co. v. Elizabeth N.,
12 Cal. Rptr. 2d 327, 329 (Ct. App. 1992).
155 814 F. Supp. 613 (E.D. Mich. 1993).
%8 1d. at 615.
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Frii s ARRMEAE T A0 SR DY NEARFTHE BGPFe Fory g
MRy - BV #J:M e+ = (Unacceptable propensity) - #if £ » ¢ 3%
WA AR A ",f IE R AR EAF 8

17 éh% 3 % Chemstar, Inc. v. Liberty Mutual Insurance Co. % *%-
Chemstar # & 3 B % % (¥ 5 3 e F-HE A 25 % 7 £
BT i- A EHES T Bk EHskE - d HIFIPRDTF

b 28 1 Fge 0 F1E A F RS R ,'o,g»mmlﬁlo %
BTARDE AR UAF IS b g, FL e R AR L
E T FE N o Fails Chemstar B RZ RS it JE 7 Al AR
¥ oar o ob 102 gaskorr ¥ K B ;‘l-%_’if M2 4359, 2% L i P
Flriubid ERoliz TEE PR g S FBPRFE R
Ris2Rins: BT g el 4 “'&ti'rizﬁ SRR SR S e g
FEF itk p 7 I (different batches)164 AR FA R R s
Z g 5 - B E g 24 (continuous or repeated exposure to
substantially the same general conditions constitutes one occurrence)™® -

™ “;’Er

]

L

VE PR AL B AT DA A T T AT F g 4 P
Fl ];F v | 34 1’%7—4]"7 I/W}t;‘:‘é KIF ﬁb rrjr‘;; r'r’?ﬁld‘ﬂle
#] 2 pF & % & (contribute tO) 7 SR PF 0 Z 2B %

l
>

B
3 \w

(v?u- I

A=

iR A2 BV o
j@iﬁ i-ﬁi, o

J
EIRY
i

“M

JT'J:

7 1d. at 621.
98 1d. at 622.
159 41 F.3d 429 (9th Cir. 1994).
190 1d. at 431.
161 Id.
162 |d
163 Chemstar, Inc. v. Liberty Mut. Ins. Co., 797 F. Supp. 1541, 1547 (C.D. Cal. 1992),
aff 'd, 41 F.3d 429 (9th Cir. 1994), petition for cert. filed, 63 U.S.L.W. 3599 (U.S. Feb.
6, 1995) (No. 94 -1337).
® See Chemstar, 41 F.3d at 432-33.
165 See Chemstar, 797 F. Supp. at 1548.
166 See Yin, supra note 110, at 1252.
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BT = epgk | (liability view) ™ » 2 AR TR T &F AR A
D },%‘I Flip B o e F R ATE R E (liability) @ 2H4F F ehd 4 37 F] o
# Michigan Chemical Corp. v. Amerlcan Home Assurance Co., F 37 X %
| s 38 1% p e m| (Flame retardant) @ 2543 8 PR L b 5 = 400 5
Z AR A R Ee- A CIEAINE S SPLU A g1 20 S A JP S e 3
:Fllz o »ﬁ g;}@t—é B ar reﬁéx B AL s @ PRI § % Gkl ® A K
b A g g B8 %5 [i&485 %™ » 5 40,000 & et FAn F A o
IR G R D RE Y AR S 7 I hE & 4 0 F] 5 Michigan

Chemical mF’ iz /)I;‘IB WA - 'E‘% \:ﬁ‘mk F oo F Pm;,?_;f;» é»k E’J’J@ﬁ’%’ﬁ
R ARG T E S 57 e s 419

V-‘¥ /.'B'> "l

i * § E hpgk ™  Michigan Chemical - % &3 ok Bt
Appalachian { gt cpfe R " R FIApM o ok Wid 7 Wi 5 Iﬁir)ia
A A AP R A - fﬁ@es::*rsgﬁgg\:— XELF L o
2_ > Appalachian e fLf# € 305 W P BpfE &8 3 - B E &g
A0 FLEZFRTTFRNERLET -BERFL AT T gL S JpE
i# (number of batches) - # Household Manufacturing, Inc. v. Liberty
Mutual Insurance Co.cn%k 2 ¢ 170, 2 g o — i@ B chz PR K
‘imﬁlﬁﬁé }g—,*"—- BEEL @ A ’/\'ﬁ 5 b =X F 5 l:} I Ll
Fr L idREBTASFTE AR AP EERFPEHE S 20
HEBRE & ) - BEEF 2T RFHESNLE T O A
AT EEEC KDL -

¥-F “HAfa
—JﬁL: >3 Y

[ agPES Fmp,\_‘.; I_}g-! 'ﬂ#g i E‘ﬁiﬁ' N n-\,{k T % B ‘*%(effect)év’ﬂ;‘é
Bl % T g s § i (eventas liability) » 7 T % = A 4L4p T B

167 728 F.2d 374 (6th Cir. 1984).
1% 4. at 376.
169 Id
179 No. 85 C 8519, 1987 U.S. Dist. LEXIS 1008, at 13 -14 (N.D. Ill. Feb. 10, 1987),
vacated in part, 1987 U.S. Dist. LEXIS 10,837 (N.D. Ill. Nov. 16, 1987).
171 1d. at 12-13; Champion Int'l Corp. v. Continental Casualty Co., 546 F.2d 502 (2d
Cir. 1976), cert. denied, 434 U.S. 819 (1977).
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% ek (effectview) T £ 7 > & - BT RS WA -
¥ 2@ 4 o A Elston-Richards Storage Co. v. Indemnity Co. of North
America'®% ¢ » B2 SN - BREHRE o RE FlEL A &4 4,000
BEEXAT 2 min s mﬁﬂr - B R ERE PR N
175

Ko g Ee RA S E ER R - TE* ik L2
Elston-Richards - ke 2 fed > 3 3 B A S5 @Ehk i > fripg i
¥ a2 i%a % 2 42w % Dow | & Dow Il > # 2 Sarabond
A% i s A AT ) Jﬁﬂﬂzﬁu 177 o % # * Sarabond 3 7
G T BB A B F LAY o & Dow Il RdE S
Elston-Richards & ez > A3t p 2838 d @ (D)iRHE * 21 2 8k
(2)Elston-Richards 2t 2 & % Eenk 2 Q)2 %72 ¢ 7 5 B &

Q) EAATRAENE 2R L REFE g2 Dk i g
L dE 3 ¥ &4 4 R F(cause) 7 -

R I e
" = pcds gLk (liability-trigger view)£ Michigan Chemical
%1%#7‘ BELIT 0 B AT A PE RN P E - BEFLEAT R
kT A % 2 fwf;q\ F e E g 4 o BB N A Mk ) F_Maurice

172 See Yin, supra note 110, at 1253; See Hogg, supra note 54, at 561-62:
“A few courts have used an “effects” analysis, which determines the number of
occurrences by the number of victims or claimants impacted by the event at issue.”
173 194 F. Supp. 673, 673 (W.D. Mich. 1960), aff 'd per curiam, 291 F.2d 627 (6th
Cir. 1961).
% 1d. at 673 -74, 677.
5 1d. at 682.
1% Dow Chem. Co. v. Associated Indem. Corp., 727 F. Supp. 1524, 1528 (E.D. Mich.
1989) (“ Dow II”’). Dow Chem. Co. v. Associated Indem. Corp., 724 F. Supp. 474
(E.D. Mich. 1989) (“ Dow I”).
Y7 Dow I, 724 F. Supp. at 476; Dow |1, 727 F. Supp. at 1525.
18 Dow I, 724 F. Supp. at 477.
% Dow I, 727 F. Supp. at 1528, 1531-32.
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Pincoffs Co. v. St. Paul Fire & Marine Insurance Co.*% -

& Pincoffs % ¢ » R i&r éf ”E‘riﬁ"lfz#vr'ﬁi%ﬁ 2% &
wEd AR RE LSS AIHE T LD s EFE L T
A ARAFRT 2rgRmrE g TR, ALY
4 7 %+ Pincoffs « 7 § % ¥ i ®(occurrence of the events or
incidents for which Pincoffs is liable) » I 33 5 & & L5 4 et §_
Pincoffs & 78 f F 2 prgh™™ o Fpt & el 830 8 7 e o B 24
ghm344mﬁ%%$%‘%%*%éﬁ%m°

R N S v -3 mﬁﬂb—k Mason v. Home Insurance
Co.™ 8 * 339 71 &7 Pincoffs i1 0% o o= 2 p 235 § a¥ % R
EELTIP A EEY 2P i F xRS g F I Ly
E e A o Fl 5 R & SkewerInn %G AT 4N F 2 g A4
PHFEZe-LEAREREIBRAFI DS ITFLZEF TOEL
o Bl R - s AR ¥ - BATAUE B E o S puiE

4 Pincoffs % — 4> Mason % 12 liability-triggering event g2k
BN ,gﬁnmChmanChanma|ﬁmaﬁamaﬂ > Michigan Chemical ¢ 3% %
WF - BEAFL LB FEY AL R B L g
AL B R AR R X F—ﬁ%“ﬁ FEREFrg 2 LHE YT RBIC

A A ELEL s @ 2R 2 A 7511‘1‘_}4,31,%% a4 o F R R e

& Mason % # » j* BLE2 2R 42 Michigan Chemical s7 R f2 > 28 &

180" 447 F.2d 204 (5th Cir. 1971).
181 1. at 205.

182 Id.

183 1. at 206.

184 Id.

185 Id

186 532 N.E.2d 526, 529 (1. App. Ct. 1988).
87 14. at 527.
188 Id

189 1d. at 529.
190 Id

191 See Yin, supra note 110, at 1255.
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BB BEF A A N EE AR DT L o I
RE R F5 AN DT RO A o JEVRRIAL Y G F 1 *
F- BEAFEELTIFT AR o F 2 0 FEFG R DS
oo BT FRY 5 om BT SERFE o & Mason k¢ o H¥T
FRF A RBARE S GFRE FREFDLTF TP o LR
7 Michigan Chemical §= Dow £2 3 -> #ic L f% <5 Mason § Pincoffs 2 %
P\?Eﬂ»%fﬁ*ﬁ*%‘ L&A TFESAREE AT LR LT E S
g 51 ﬂ XA LT FEERT A L2 pF o & Michigan Chemical » ¢

TG A T 2R A BT b ehssog - Michigan Chemical & 1 g f W g efise

e AELTE P o wDow ko i BERORHEpE S E AR
Bop o Dow 7 ¥ ﬁd FPIEEFERDER T ERBPFALGIFL o0
F 2o B iRing Pincoffs® pr 8 s a8 Ten ho > F

A Pincoffs % gl & % T4 5L § G/ T2 F i 4 v i o

¥=p /%

RERA T R A P G —ﬁ\’mﬂ\:‘\-‘f“‘ » JEEEATY
CGL #HE* ZmitmHpEF R E FL{ Fdred§ o m)@;g}%ﬁ
SHCR R T A T FIHETIE T 2 il o @ 2GR T X hd R
ﬂ%moﬁﬂ’%%ﬁ%;&&ia&<Wm#¢Hmmmm

coverage) iz I o T Bl

T OMRFEIEGAhEREF

JE_1960 & M B e Z R EE B AR AT hE Y F R
(reasonable expectation of coverage) - 4:i¢ 3% Hp F & ;2 & ph R H * 3F 7
{ﬁrtbl%o — A =5 FEEEF R Y F A ,/x,'_‘ijﬁ_ /zﬁﬁtri?ﬁﬁi
%%%ﬁiféwﬂﬁﬁm°@??wwwﬁA’ﬁ;wzsuh—ﬁd

92 1d. at 1256.
193 Id.
19% See Hogg, supra note 54, at 561-63.
19 Robert E. Keeton, Insurance Law Rights at Variance with Policy Provisions , 83
Harv. L. Rev. 961, 967 (1970) :
“The objectively reasonable expectations of applicants and intended beneficiaries
regarding the terms of insurance contracts will be honored even though painstaking
study of the policy provisions would have negated those expectations.”.
19 KEENETH S. ABRAHAM, DISTRIBUTING RISK: INSURANCE, LEGAL
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FEPAD R RARR TR AL o L E L]0
RALE TG AT ALY B RE e 3 LR R 4 4

TR AEREEARTNERYE TERFL | AHD
FA i 4 iTFe g L1966 # CGL ¥ < & "% b (accident)pF >
TG A AR T A A AR F Ak RATR L E A
Fla 2 HEEZATmEBEm 3 0 P hicP S = /\—-}gn{—‘g) sk évii}i”ﬁ
KT AR T H2 R4 E iR 4 ARG TR A T R T
& TR o HREREATE L‘E‘*’ﬂ}? Fhtwpd mEY o LiREG @
FEPT R T TR &g A i PR R L ¢ g;;ﬂ;;!}a
FHRBFEADERNFR L5 2 A2 88 > A 4375 AR IR
A B B eI T DR

41 X o d A AP FRE > % CGL ¥ P 5 g K i
A % ;;ﬁ—t;ﬁci'rﬁ“ﬂ;o THRFERF LB ST EA L
PATF] o A -COL WE H G R R AHSRE < ARG A ER
" =% 4 hinH (peroceurrence)m 2 TE = % BB chik
H (perclaim) » s Al B grjd F 20 K i o ] £ a2 %\#Ejé e FlAp R
TAATF A TFTEFRF L B RARERAHE X
B4 AHIRE s mp Fo

B~ R AR

BFAATFDD AT TR L Nl TV R AR R A B R
A RFEAF 2 2o & anrn > B AT P i e (fact-finding) o fpiis

THEORY, AND PUBLIC POLICY, YALE UNIVERSITY PRESS, 103 (1986).
197 See Id. at 104.
122 ROBERT H. JERRY, Il, UNDERSTANDING INSURANCE LAW, 334 (1987).

Id.
200 See Yin, supra note 110, at 1257.
201 Champion Int'l Corp. v. Continental Casualty Co., 546 F.2d 502, 505 - 06 (2d Cir.
1976) ; Brander v. Nabors, 443 F. Supp. 764, 767 (N.D. Miss.), aff 'd, 579 F.2d 888
(5th Cir. 1978). ; Bay Cities Paving & Grading, Inc. v. Lawyers' Mut. Ins. Co., 855
P.2d 1263, 1265 -70 (Cal. 1993); Pacific Employers Ins. Co. v. Superior Court, 270

Cal. Rptr. 779, 784 - 86 (Ct. App. 1990).
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Morg B AT e r - BEW AL RECFET ENG R S
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ERApM R RG R A RFEATH UL
*ﬁ“ H- g fhd &P oh G $ehain) d g
i

”r_

+.
+
>
i
)
=k
N
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AN S R RUBPRERAERT AT A LT -
g Aot 1S ﬁr] ROIE S F s 2 BeP sRa MM e
BHWATAHALTFOL B EY - BHRDILS 2 W B ST
1oLl e S AR IR “3’5‘- HFEFERERRER LI TEED R
25, % £ mpox(issue preclusion) & # £ = # i (collateral estoppel) 12
Bk — At ird AN R }i‘i-f;ié’}}ifgé.zoeo
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A
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55)
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o
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202 stanford v. Tennessee Valley Auth., 18 F.R.D. 152, 155 (M.D. Tenn. 1955) ;
United Mine Workers v. Gibbs, 383 U.S. 715, 724 (1966).
203 Rule 20(a) of the Federal Rules of Civil Procedure:

“All persons may join in one action as plaintiffs if they assert any right to relief . . .
in respect of or arising out of the same transaction, occurrence, or series of
transactions or occurrences and if any question of law or fact common to all these
}é‘)ersons will arise in the action.”

% Mosley v. General Motors Corp., 497 F.2d 1330, 1333 (8th Cir. 1974) :

“All reasonably related claims for relief by or against different parties can be tried in a
single proceeding. Absolute identity of all events is unnecessary.”

205 jenkins v. Raymark Indus., Inc., 782 F.2d 468, 473 (5th Cir. 1986).

206 JACK H. FRIEDENTHAL ET AL., CIVIL PROCEDURE §14.9, AT 659 - 60 (2"
ed. 1993).
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SR %4””%F %$?%47ﬁ4»1 LR R
SEEN SN AR P EE ERE £ 2 S AR L
EIEEE _iﬁ&b4émﬁxﬁﬁdw&7fd #F At i &
rio

BAA2EFARENFAPFFTNRE ZARFPEHBR
%%ﬂm@ﬁﬁ LA T T E R - EOEY R
4 m;}g’:t" SR ,x;gﬁhin SUAE BV AR AL TR 4

T RE PRI o doie D|UTHE T R 2 T SR AR o

FERFLFE e FRA AT T REF L LU AGRE
72 % (exposure theory) - &g 332 34 (manifestation theory) ~ 45 3 7 "4 4
12+ (injury-in-fact-theory) ~ i@t 3 |4 #= 22 3 (continuous trigger theory)
(3LB+-) ATLH=AFTPEHF 2L zj}‘«kn._‘ 473 & F o iv P
2o aE &P AR FET O B0 EHEOKET T e s o

\

W+ 3 PEE L e BIEG R

XL ¥ ¥:E7 R AL RN b HRLH

o o o
T wgpkemmn ——

v

27 Michael G. Doherty, Allocating Progressive Injury Liability. Among Successive
Insurance Policies, 64 U. Chi. L. Rev. 257, 257(1997).
208 See Yin, supra note 110, at 1260.
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# North America v. Forty-Eight Insulations, Inc.?®% ¢ ¢ » j# pazz
ST AR ITA S - ARG AL R TIEET PFoE RN Fad K
Hed X2 PFEE LG PF A 2L T BEILPF o Forty-Eight % £ - B & &
Mend)d s BLARF] 1980 £ N H s e At AR ek BB B R
BEH AL, f’-‘%‘f\zﬂ_iﬁ}ﬁéfl AFLERBEEZR > Flo - L
~ ?Jfﬁ’ g ‘g_"rlg NI —k AR X T A LT g2l

¥ ¢} a;}'ﬁ}ll‘ﬁ.ﬁﬂ%ﬂ mm/z‘lxm;h;' 1&’3 %E"EFLIE';W a’ﬁ = IE‘_\ ZE
si BORILH b F i 5 Y BTG AP g gt e £ 2
"Z‘rﬁg%ﬁ%wi&}'fﬁﬁgﬁﬁang f/}ii]?"‘ﬂ?* ﬁxw’/ZFmﬁf‘

- RB] o TE A R E R RS

% Forty-Eight Insulations % 2 {$ - ;2 fx & Hancock Laboratories,
Inc. v. Admiral Insurance Co,.2*# g * 2 % o @ IL 343045 15§ T £
o BR PR % 2 (heart valve) - Hancock #_% F® %] i 78 e & 7% 0y
(porcine aortic heart valve) * 12 %3 4 &F i SRR Hd 4 — B
PR S A5 A A 2 Bk o T4 %Eihﬁ;?f AE o ArT L 3‘@?#&?‘&5“:&
Hancock » Hancock éhifts A 88 & 5 > F] 5 B oo Mg 4 R H
I 1A AR B iR RS i]i PR MG g
Mpcds Tk 455 6 % B B IR0 02 FRil b TR e BRI &

209 633 F.2d 1212 (6th Cir. 1980).

219 Hancock Lab., Inc. v. Admiral Ins. Co., 777 F.2d 520 (9th Cir. 1985); Porter v.
American Optical Corp., 641 F.2d 1128 (5th Cir. 1981); Gulf Chem. & Metallurgical
Corp. v. Associated Metals & Minerals Corp., 1 F.3d 365, 371 (5th Cir. 1993);
Commercial Union Ins. Co. v. Sepco Corp., 765 F.2d 1543, 1544 (11th Cir. 1985);
Ducre v. Executive Officers of Haller Marine, Inc., 752 F.2d 976, 992 (5th Cir. 1985);
Porter v. American Optical Corp., 633 F.2d 1128, 1145 (5th Cir. 1981).

211 633 F.2d 1212, 1218 (6th Cir. 1980), clarified on other grounds on reh'g, 657
F.2d 814 (6th Cir.), cert. denied, 454 U.S. 1109 (1981).

212 1d. at 1219.

213 Id.

214 777 F.2d 520, 524 (9th Cir. 1985).

215 1d. at 521.

216 4. at 524.
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PRELA- ORI Bt o R B R BILHAURE chd B A 44 G
E & E»,;,,F‘:a{gﬂ%;xﬁggiﬁ%;@fkﬁﬂ’.;\iﬂ;ﬁ;a.y}ﬁEz'L;fg‘y}jrg':f HIPE L o
AT B MR IR P ARG AT Fj?»**“}”é}u:—-’f L o R IR B R
BEFESBARSEREPRT & - S RBI L GEE 2 e
WH R i A F x EoHNHE A ARG TEE T hRE P2
FEF o3 A2Tord RaRBW LB ERILA T AR
#A > wyr COL RH 5T T &g SREDPTFP 2% 33
(AR I

$- P BAE®

217 Id
218 Id

219 Id

220 806 F. Supp. 1444, 1445, 1452-53 (N.D. Cal. 1990).
221 |d. at 1453.
222 |d.

228 See Yin, supra note 110, at 1266.
224 Id
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% Eagle-Picher industries, Inc. v Liberty Mutual Insurance Co.*"r
%z Chemstar, Inc. v. Liability Mutual Insurance Co.?%% ¢ » ;2 J‘;Djacﬁ’»&p
REH e ()7 A hBGERG A BRI A TPz (2)
WP E R A T EA ML ¥ AHR R L A2 B

ﬁ RETRIR 0 2 %)

Lt
|

&F' Iﬁ.»/,“zm] SN W ‘J’t}iﬁijﬁ'i’ il %5 FR BT Pﬁ’
PF A

ZEE
- FEfEE o R A 4 IR AF &F‘IFL 225 0 F] %
230

W
S “‘I‘F
Ry

"o
Cly

RBRILGSER O KPR 55 5 Fe L # R T HRFE - F
A EIEGPERITEES A 0 T e | (cut-and-run) R’ 4 g2

BT eny — BRAETH & CGL RH 33  #r45ff - 715 %

225 Mraz v. Canadian Universal Ins. Co., 804 F.2d 1325 (4th Cir. 1986);
Eagle-Picher Indus., Inc. v. Liberty Mut. Ins. Co., 682 F.2d 12 (1st Cir. 1982)

226 See Doherty, supra note 207, at 257.

221 682 F.2d 12, 15 -16 (1st Cir. 1982), cert. denied, 460 U.S. 1028 (1983).

228 41 F.3d 429 (9th Cir. 1994).

229 1. at 435.

20 john D. Ingram, Insurance Coverage Problems in Latent Disease and Injury
Cases, 12 Envtl. L. 317, 336 (1982).

21 Developments in the Law -- Toxic Waste Litigation, 99 Harv. L. Rev. 1458, 1580
(1986); Hancock Lab., Inc. v. Admiral Ins. Co., 777 F.2d 520, 525 (9th Cir. 1985).
%2 American Home Prods. Corp. v. Liberty Mut. Ins. Co., 565 F. Supp. 1485, 1501-

02 (S.D.N.Y. 1983), aff 'd and modified, 748 F.2d 760 (2d Cir. 1984).
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HrZ A8 TERgFInEEHER o Ra B lnip T o)
TETAFEETE A BT RBP4 T BILPE § T %
FAPER  cCGL RE * 22 KiRgF 4 RHYP TP df T 31»/;;%;1%
NEEHFP IET c BTG AT T PR NG
manifest £_injury- e ¢+ & CGL % ¥ % 22 2 f» - % CGL % ¥ ™ sinjury
¥ A L@ boanig & manifest ) £ @ 1‘;% % (to make clear)
& T 457 | (evince)~T 7 =4 & | (show painly) ~" 5 & | (reveal)® o
T FEE AR RS PR R I RRFAE T AR
Bl Bl (S KIEF I H PR > B P IRE ¢ EH o AR R AR
£ IR 2 A o
g,ﬁ%ﬁ%gﬁwmmgiﬁﬁr#Wﬁ%Jaw%o%%
986 = i 4t 7 i%ﬂéﬁ%ﬁimwémﬁfmgﬁ’#”’
T #1986 & o Wik jrd A o B 3 1986 & 18 A EIR 0 L PEE R AR
ﬁi‘—lém » I EF élb#E“T TEACerag * o 22 1986 F wv TR 43R iR et
(A~ 2= i’r”‘ Arakfg o T 5 H “%;\@Bi‘.m % g 2L 1986 # #3—"
A %L#Ln//f 41;;10 r{ﬂ.b EE?%F F.‘;;L _&‘_\1 ?'17 i# ,5_%\: A /Fl,f 234

b BRI IT o R g FIRRAE o dole R PR A RE - A F
%‘IFLIW 7 O M= O g }]%[i’\‘«fﬂlﬂ'félﬁfﬁ/ﬁ‘ pﬁ}ilg‘ﬁﬂ&PﬁL"ﬁ/me
FIM RS R FIH 2 g Ry 2 AHE S R A
KAEAE T nd AF LT £ 056 L FE R0 RERRT
F RO R R PR A | 158 2% o

FZP TREFLER

33 RRELRB2P B

233 See Yin, supra note 110, at 1263, siting from Webster's New World Dictionary of

the American Language 356, 725, 861 (David B. Guralnik ed., 2d college ed. 1979):
“Damage” is defined as “injury ... resulting in a loss in soundness, value, etc.”
“Injury” is defined as “physical harm or damage to a person, property, etc.”
“Manifest,” as a verb, is defined as “to make clear or evident; show plainly; reveal;
evince.”

?34 See Id. at 1263.

2% Trizec Properties, Inc. v. Biltmore Constr. Co., 767 F.2d 810, 812-13 & n.6 (11th

Cir. 1985).
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FHERFRG LAPMER LM T F R L AL
o ROID G IR T LSRR ) N DR
i SR E RS L L N RS eI A e L N
*wmdp g Eﬁ}t%ﬁw%ﬁ%’“}? RN EERB LN THIRL
= (after exposure, before manifestation) o

% - i j* 2 American Home Product Corp. v. Liability
Mutuallnsurance Co.”"3% 5 #-2 CGL i ¥ * 345 #1 an injury “which
occurs during the policy period” ¥ 7 4f 3 7 S # 2 2H v Mz - 2 [x
RGP T BB A AR S
¢ %;\i P FIPL AT MR E AT E A 2t DR e e
[ ARBEILS T 71115'—?“ ERq T R TR B B IER 2 (iR E
PRy -t ¥ meﬁtﬁ e T REg A
2 T dren | “diagnosable” st T ¥ 4 i ¢, “compensable
%ﬁ%moﬂ&’—%ﬁ‘ﬂmé%%ﬁmﬁf’?uﬁﬁmﬁ&*
FIARFREEHR YL DR BEE Ty KRG Zofd T F
P ALY BT MO

29

& Abex Corp. v. Maryland Casualty Co.,%*? » 8 i1t Iy 42 % i i 2
o 82 2R 5 w0 Keene sh) -4 i 5 4 fcds 12 ;4\0’/2‘1171:,1”551/11
American Home Products — ke L f& > 33T 728 4 1254 -

PREBRME T RE R AL AMAF A HE R o &

236 Sentinel Ins. Co. v. First Ins. Co., 875 P.2d 894, 917 (Haw. 1994) (stating that
“proof of the actual onset of injury with precision is not necessary’’); SCSC v. Allied
Mut. Ins. Co., 536 N.W.2d 305 (Minn. 1995); Industrial Steel Container v. Fireman's
Fund Ins. Co., 399 N.W.2d 156, 159 (Minn. Ct. App. 1987); Stonewall Ins. Co. v.
Asbestos Claims Mgmt. Corp., 73 F.3d 1178, 1194 (2d Cir. 1995).

231 748 F.2d 760, 764 (2d Cir. 1984), aff 'd and modified, 748 F.2d 760 (2d Cir.
1984).

238 See Id. at 764 :“some types of injury to the body occur prior to the appearance of
any symptoms; thus, the manifestation of the injury may well occur after the injury
itself.”

239 Id.

240 1. at 765.

1 1d. at 766

242 790 F.2d 119, 121 (D.C. Cir. 1986).
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TAE P 1979 E L E R RE 0 ¢ A RHEH Sz & o B
APURET B R T F) L H mg:‘f R o KA G T
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% Eljer Manufacturing, Inc. v. Liberty Mutual Insurance Co.?*- %
PRI TR EE L ARE G BRSPS
(installation of a defective product) » T B>t p4 A 2. TH @ b adp 3 |
“physical injury” » % % & {54 & 24 P4 A + 3 A e ¥ (tangible
change) -

F;;"nmﬁgﬂﬂ{* 1979 # 71986 # 2. FF 1 & % > £ £ 3 K
gt kg k Si(plumbing system) o A4 &2 123 A 0 BT R
€ F-k > 31990 & - ¢ % B #3302 17,000 % s e
o) M H ARG A x?fé%‘%ﬂié%\#&%w ll’“m% E¥ R g iRkeng
oo 'FWW“'»T"’ VPR K i s 0 B s BINA A F e
3 % (partial loss) » 3% % & & cnif & Fpt T ; ﬁm

iamgﬁ*%%*Nﬁ%%ﬁ%ﬁ«ﬁﬁw’%wiﬂﬁﬁi
Edp ks R BBk LSS B o B R G A ARk A
;}E’j’ J}}f}ﬂs 75 A.r:r-—}xfng,% BRSPS R R~ R
e % bipFo fe Liberty Mutual 3% % » B » 3K 2 P 2H4F 3 48 4 pFEk >
WEAFTF AL BAR R XA 0 F SRR E D DR B (S

184 > wF 5 A BB ARREE ivm:rlgfg ;Famg;]\é_,%: ERRLE
247

Posner 2 F o JE G AN & B A 47 iR enF 5 0 33 % Liberty Mutual
PfE T A BB & K g R (illusory coverage) o 3 i i et i
TARBT A HC 0 F AR BT R R R R

243 767 F.2d 810, 811 (11th Cir. 1985).

244 1d. at 812-813.

245 972 F.2d 805, 814 (7th Cir. 1992), cert. denied, 113 S. Ct. 1646 (1993).
248 1d. at 807.

247 1d. at 808.
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BRI b amif g “physical injury” ki 2] % - 1073
£ CGLwH 2 7 1966 £ ~ T p4 245 Z | “property damage” &5
P2 o % #p MK kA ¥ & “property damage”®_ “injury to or destruction of
tangible property” 1973 & 4x & 22 1986 # ik 27 [ 4ak > 113 f&
A53% ¥ & “property damage” (1) I F Gdp T 2 A5 A g dp e

Qs v AF LY T AR e HAL G A A R
# it (loss of use)*® -

i# i s &% “physicalinjury” 42 T3 E ko p 3042 F Ry o
PRIDAHF Ry - BEELERSE T - BINSUE LR
A F “$ » B ARt L 1420 5 % & “property damage” 2. ¥ & o

¥ - BAp ek {q?”fﬁm AT s T 52 A
¥ - i % f Mary Casualty Co. v. W.R. Grace & Co.®':n.% & » 7
WEHI S ERESPAERFT o5 0 B LFT 0977 4 S EHEE

Jfﬁ’ » F] KR B H P end Hoip e e

RHETRREFLERL TR

5554 CGL %5 * 233 5 34 F‘ LRS-
ARG RFFEAG VL TR EFLL
AL EPE > TR R B i L A

e
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\
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\ ERS AT B 6 AR R A R
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248 1d. at 809.

9 1d. at 807.

20 See Id. : “a loss that results from physical contact, physical linkage, as when a

potentially dangerous product is incorporated into another and . . . must be removed,

at some cost, in order to prevent the danger from materializing.”

21 23 F.3d 617 (2d Cir. 1993), cert. denied, 115 S. Ct. 655 (1994).

252 See Yin, supra note 110, at 1274.

253 Federated Mut. Ins. Co. v. Botkin Grain Co., 64 F.3d 537, 542 (10th Cir. 1995)
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@ 4 1 fads 72 % (continuous  trigger theory) ~ = & fa#s 124
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(multiple triggers)®°- 2 @ Zurich Insurance Co. v. Raymark Industries®*®
PR e £ Exds 12 35 (double-trigger theory) s B>t 5 &€ frd 4] - H
WEF - ARG NRH IRAR A 1 MILaiRH - %R RH 2 7&?,—“1%7;%&,@'5(
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%% Insurance Co. of N. Am. v. Forty-Eight Insulations, Inc., 633 F.2d 1212, 1218
(6th Cir. 1980), clarified on other grounds on reh'g, 657 F.2d 814 (6th Cir.), cert.
denied, 454 U.S. 1109 (1981) ;Mraz v. Canadian Universal Ins. Co., 804 F.2d 1325,
1328 (4th Cir. 1986).

2% See Fischer, supra note 33, at 646.

26 494 N.E.2d 634 (1986).

257490 F.Supp. 935 (1980).

258 667 F.2d 1034 (D.C. Cir. 1981), cert. denied, 455 U.S. 1007 (1982).
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259 1. at 1044-46.

260 193 Cal. Rptr. 461 (Ct. App. 1983).

261 14, at 468.

262 1d. at 468-69.

263 Cal. Ins. Code § 22, 250 (West 1993): Vyn v. Northwest Casualty Co., 301 P.2d
869, 872 (Cal. 1956). In Chemstar, Inc. v. Liberty Mut. Ins. Co., 797 F. Supp. 1541,
1551 (C.D. Cal. 1992), aff 'd, 41 F.3d 429 (9th Cir. 1994), petition for cert. filed, 63
U.S.L.W. 3599 (U.S. Feb. 6, 1995) (No. 94 -1337).

264 Montrose Chem. Corp. v. Admiral Ins. Co., 897 P.2d 1 (Cal. 1995).
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(Alabama) Union Ins. Co. Fid. & Guar.
v. Sepco Corp., Co. v. Warwick
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1985). (Ala. 1984).
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(Alaska) Pipeline Inc. v.

265 Keene Corp. v. Insurance Co. of N. Am., 667 F.2d 1034, 1050 (D.C. Cir. 1981),

cert. denied, 455 U.S. 1007 (1982).

26 EUGENE R. ANDERSON, JORDAN S. STANZLER & LORELIE S. MASTERS,
INSURANCE COVERAGE LITIGATION, ASPEN LAW & BUSINESS ,4-167 —
4-187 (2000); TRIGGER OF COVERAGE CHART, Updated May 2009,
http://www.insurerereport.com/files/trigger.of.coverage-1.pdf, last visited:

2012/12/10.
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267 Davis J. Howard, ‘Continuous Trigger’ Liability: Application to Toxic Waste
Cases and. Impact on the Number of ‘Occurrences’,22 Tort & Ins. L.J. 624, 629
(1987):
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expectations as to coverage be vindicated, plus the acknowledgment that the adoption
in 1966 of the term ‘occurrence’ in CGL policies was designed to encompass injury
and damage with long latency periods, courts faced with this choice correctly chose to
a&aply the continuous trigger theory.”

Id. at 627-28.
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269 See Fischer, supra note 33, at 693.
2% Montrose Chem. Corp. v. Superior Court, 861 P.2d 1153, 1161 (Cal. 1993).

21 1d. at 1157.
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272 Burroughs Wellcome Co. v. Commercial Union Ins. Co., 632 F.Supp. 1213, 1220
(S.D.N.Y. 1986).

2% pennsylvania Mfrs. Ass'n Ins. Co. v. Lumberman's Mut. Cas. Co., 648 F.2d 914,
918 (3d Cir. 1981).

2% National Cas. Co. v. Great Southwest Fire Ins. Co., 833 P.2d 741, 746 (Colo.

1992).
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275 Kaiser Found. Hosps. v. North Star Reinsurance Corp., 153 Cal. Rptr. 678,

682-83 (Ct. App. 1979).

2% United States Liability Insurance Co. v. Selman, 70 F.3d 684 (1st Cir. 1995);

Stonewall Ins. Co. v. Asbestos Claims Management Corp., 73 F.3d 1178 (2d Cir.

1995)

27T M. Elizabeth Medaglia, et al., The Status of Certain Nonfortuity Defenses in

Casualty Insurance Coverage, 30 Tort & Ins. L.J. 943 (1995).

2% Gantman v. Union Pac. Ins. Co., 284 Cal. Rptr. 188, 193-94 (Ct. App. 1991).

27 SCA Servs., Inc. v. Transportation Ins. Co., 646 N.E.2d 394, 397 (Mass. 1995).

280 Kim A. Kamin & Jeffrey J. Rachlinski, Ex Post # Ex Ante: Determining Liability
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281 913 P.2d 878 (Cal. 1995).
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282 Garrett G. Gillespie, Allocation of Coverage Responsibility Among Multiple
Triggered Commercial General Liability Policies in Environmental Cases: Life after
Owens-Illinois, 15 Va. Envtl. L.J. 525, 526 (1996).
283 See Doherty, supra note 207, at 269.
284 See Gillespie, supra note 282, at 528.
285 1d. at 526.
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286 Marcy Louise Kahn, The “Other Insurance” Clause, 19 Forum 591, 594-95
(1984).
287 See Hogg, supra note 54, at 544.
288 See Id. at 545.
289 \Western Agricultural Insurance Co v Industrial Indemnity Insurance Co, 838 P2d
1353, 1357 (Ariz. App. 1992).
2% gee Kahn, supra note 286, at 593:
“confusion, inconsistency and the absence of rational guidelines for interpretation.”
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%1 Developments in the Law -- Toxic Waste Litigation 99 Harv. L. Rev. 1465,
1477-80 (1986).

zzz See Doherty, supra note 207, at 264.
Id.
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2% See Id. at 265.

2% Kenneth S. Abraham, Environmental Liability and the Limits of Insurance, 88
Colum. L. Rev. 942, 945(1988).

2% Owens-lllinois, Inc v United Insurance Co, 138 N.J. 437, 950 A.2d 974, 992
(1994).

7 See Abraham, supra note 295, at 954-955.

2% See Toxic Waste Litigation, supra note, at 1585-1601.

2% See Abraham, supra note 295, at 945-946

% American Home Products Corp v Liberty Mutual Insurance Co, 565 F.Supp. 1485,

1510 (D.C.N.Y. 1983), affirmed as modified, 748 F.2d 760 (2d Cir. 1984) (stating that
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i igg ko ik FE < LG 225 2 3 2T cho 4o American
Home Products Corp v. Liberty Mutual Insurance Co.— % » # x4 % >
TR S S Bk v B R W (broader coverage has a price
that must ultimately be paid)®® o 5% £ 3+ 5 % & T et FH B F eh

wﬂﬁg’Eﬁ*$%$”@dﬁ??#imiiﬁ*ﬁ~”ﬁ%
* fr PHANE Ao A VAR 2 - B R Y X PRIRFRFR Y

% F T A e 0 %ﬁﬁﬁ%ﬁw%ﬁﬂﬁhﬁégmowﬂ,%é
Foit B & niF5 2 EAafe s B A T2 doFRETERIA K=o
FRERALF Phf e R de 0 LM IOE B A oA T B b X
A B RERERR S RO REE A Y FRE RS e
ML b o dok TG A T E ARG A F T AR IR A ﬁ* g 3z
EHTEL AL FERD

RS 2 6 2 R EEFER S AN LAY FR RS
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FACZREET R FRA ot o e AR F TR
B e AT LN FEE ik B o R o AR A A
Fe b FH L L AR R R b R B i
FIR @ e R LR A BRI FRE SR o Al 2

coverage maximization is the driving rationale behind most allocation decisions and
disapproving of this tendency); Owens-Illinois, Inc v United Insurance Co, 138 NJ
437,650 A2d 974, 981 (N.J. 1994) (agreeing with American Home Products); Lac
D'Amiante du Quebec, Ltee v American Home Assurance, 613 F.Supp. 1549, 1551
(D.C.N.J. 1985) (stating that different outcomes are result of courts' desire to
maximize coverage and calling this result “understandable”).

%01 Keene Corp. v Insurance Co. of North America, 667 F.2d 1034,1084 (D.C. Cir.
1981).

%02 565 F.Supp. 1485, 1511 (D.C.N.Y. 1983), affirmed as modified, 748 F.2d 760 (2d
Cir. 1984).

%03 American Home Products, 565 F.Supp. at 1511.

%4 See Hillman & DeYoung, supra note 99, at 312.

%05 See Id. at 303.

%% judge Wald concurring in part in Keene Corp. v Insurance Co. of North America,
667 F2d 1034,1058 (D.C. Cir. 1981).

307" Owens-1llinois, 650 A.2d at 991.
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%8 See Doherty, supra note 207, at 268.
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11 See Gillespie, supra note 282, at 530.
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312 1d. at 531; See Doherty, supra note 207, at 280-81.
%13 gee Gillespie, supra note 282, at 531.

314 gSee Id. at 532.
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319 Keene, 667 F.2d at 1049,
%20 Owens-llinois, 650 A.2d at 995:

“when periods of no insurance reflect a decision by an actor to assume or retain a
risk, as opposed to periods when coverage for a risk is not available, to expect the
risk-bearer to share in the allocation is reasonable.”

%21 Andrew T. Berry & Anthony Bartell, ‘Trigger’ and ‘Allocation’ For Continuous
Occurrences, 139 N.J. L.J. 499, 501-03 (1995).

322 4. at 503.
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BRI A R B A AALIRIE A RET IR I S
ABEE EAR R 92 RARIRE UL T e o £ F AR RR
4 PREE 2o Mehd = (%% (comprehensive liability) > & #
#En/T‘fé’Qi‘ﬁ’u*h?ﬂﬂp o R TR € RPEN IR s g o

S mwy =k
{* x|

,dm - 7;.%* ~ A

%4{£ L RREITIE R R R AR R R AR A on
FMHo 2 wiRs g A A28y RHPF ) LB HRES L
L\# ,3270

r@ﬁ4ﬁ%ﬁ#{@%$m%éﬁaﬁ&%’%ﬂ%%%@%
Z ARG PRGN ATRGR 3’ 2 b%’?f o Owens-lllinois /% Fx T A f
TR R RE o SR FHER T A AT fE) 4928

323 Owens-1llinois, 650 A.2d at 995-96.
324 1d. at 997-98.

325 1d. at 995.

326 See Gillespie, supra note 282, at 556.
327 See Id. at 557.

828 4.
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Keene Corp. v. Insurance Co. of North America % & % it & # =
S E Rl T O PP R R JF R Y By i E % g;»hf/g‘_xﬁﬁjﬂ:a%%g
&ﬁﬁi’gh&%*%@%m%%@ﬁiﬂmo%aﬁﬁé%j%
—; o ,’i'}j‘%%# /ﬁ %;\.331

& Keene 5 @ v 2 Pt @ W12 7 4 4F 3 P 2 fed L
PENL GRIRE ¥ it o2 RN G R A B R ER S hE B R
EiT’f*37%“ﬁ1¥Eﬂr£*Vﬁi (infull)® - & - %4 ¥ 9
3

N

fid P A A 02 e Keene & P T RGRiRE ST T =
o e e AT R R B Rt gt e Bl R fa T i d e 47 -
ERNEEE SUEE: ’3:333 °

hofEH azf]ﬁz#’#nﬁ AT FEERRFFE 2R COL %H 3
PR A R A e A2 R e T 2%E ) (all sums) e o
Flini: Tk EF 2 A- BEREHT B L RE X g R
g 4 g @0 o PN R R R R R A BE R F TR
H % == %R, (complete security from each policy it purchased)
e RN R S R DA AL S (A

B A A RERE A F F‘ ET A R ARG A RSt R e d
PER - EniRE ool Y - L ERE - o g FdIAL iR A R R

329 Keene, 667 F.2d at 1047-48.
330 |d. at 1049.
331 |d. at 1049-50.
332 Id.
333 |d. at 1041.
3% See Gillespie, supra note 282, at 543.
335 Keene, 667 F.2d at 1048:
“there was nothing in the policies that provided for a reduction of the insurer's
gg%bility if an injury occured only in part during a policy period.”
Id.
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e ¥ P FIZARE G A FERFRE F P nFRE > ARG AR
A=A SRR SR S R R

%7 F A e o Keene i B 8- i R E 354 4 8 1E -
BALEREAERZ BT TP 2 ESF P BG4 L 53R
FHAGEREARF L F L AFFR - ZIRWP 3R A FIAR DS
Wwhe TH- ZH®g* BudgT ) (one policy should apply to each
injury) » T3 @FRIF T RAE - F LAk o 2R IEHE EE F 20
B2 affd o Bdyorh 2R 2 ok TR R 7 5 R BB 42— 5%
FH o TR RE R A jT“ | m/%%’“‘?’?’g B EBIEDL - R
Keene 2 it s BRE R a8 » B 7 KT 48> egxP &8
3o

RovbadEgE

-~ SRRk REER

% Owens-Illinois, Inc v. United Insurance Co.**% ¢ » w7 & %
mhﬁﬁm“wﬁ%{%ﬁﬁww A GE R BB E R 2R E
BB A2 00 Bl AR

BPRE Fe2 LR A RBRP DIS E A AL e A 2 KR
# [l (coverage provided) » ' * 4% vk b F T Ed L RE LD
&+ Hp i%H 2_ %7 & (provided coverage by the coverage limits of the
policies)*'i# Fx2 L ot g 4 R ARG 2 FEFR T L AL
RIEAR S PEIGIRE T2 AT EREF I p R LREE S
BE R 2 G IE R k2o 11T % Owens-lllinois & e it % 9% ¢

337 Id

338 |d. at 1049.
339 |d.

2;“1) 138 N.J. 437, 650 A.2d 974 (1994).
1d.

%2 See Doherty, supra note 207, at 275-76.
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Mkt AR 4 # CGL il - Flia FpipT g4 » 4 £2 nH
Ecds o bz Elhe ARG AREE F E G 437 200 2 R H

P E G B iR AEE FE R 497 300 2 RH A T
1 & C%%‘&%Aﬁ%%iﬁﬂmgi%ﬁ°%$%Ei%
e £ FEAR S X 5 2700 3 ~(200+200+200+300+300+300+400+400
+400=2700) - A iF'& A & £ =200 § = & > PIRE f #2300
6/27((200+200+200)/2700) ; B iftg 4 & & 4% #2300 § = & - P fp 2 §
# > #%19/27((300+300+300)/2700); C #*% + & & % i 400 § = & >
Pl £ 4% > %60 12/27((400+400+400)/2700) -

T B

F_& S
L

A2 gt b A e o iR A Owens-lllinois Fupeis H ;@L*{ t
7 oallsums 2 % 3 » Fd ¥ F 4B o a2 i allsums 2
VR Fé%Fﬁ°?HBL@EmF% R
& JF a4 i H 8 B (during the policy) » ]yt all sums # § £ 45 &
FE AR IA L L GEYPRR 2 FEEm <

PES =381 50K ST H?'j%’g‘ EA S0 d R AT E LI A2 R
BTHLE R A B M o TRk Bt l’;lj 7 EV A EAAEEA G ¥ S E
w&%%’ﬁékﬁﬁ%%prﬁﬁE&%a#imo

Z ~F ATl b

-7

pﬁ‘ﬁ A ﬁxi & enfaid-§ @ e e SRR E B pE L b
(time-on-the-risk) - #_ North America v. Forty-Eight Insulations, Inc > %
= i & e e Owens-lllinois — & 4p e cf? 88 @ 4oim - - & %
R T EARDT BRGS0 B g B T R
H et )3 5% T pE AL ) (time-on-the-risk) @ 7 4v 3k & % H 3E B30 .

%3 650 A.2d at 987-89.

44650 A.2d at 991-95.

% 633 F.2d 1212, 1213-14 (6th Cir. 1980), clarified by 657 F.2d 814 (6th Cir. 1981).
%6 Forty-Eight Insulations, 633 F.2d at 1224-25. 3@ FH I /535> Ef =R
Northern States Power Co. v Fidelity and Casualty Co. of New York, 523 N.W.2d 657,
664 (Minn. 1994) (en banc); Commercial Union Insurance Co. v Sepco Corp, 765

F.2d 1543 (11th Cir. 1985).
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E iR £ 400 § 2 iRH o
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GBS T 4 R G £ B 5 2700 % 4
ET kTior g RHERFHLEI0 7~ Ra AFRgAEETRES
% 200 ~gER MR AT A P2 EFF 2540100 § ~ 0 AR
maEre EF N4 ETTE EEF 3007 > EEEAM o

Edr g fEET A b MRt g RIEG A F EA2IVEER -
Bi|mZ 4k %'g A B2 %873 523008 ~cnffa > o fR=
£10F ~hp 47> B A £ §UEAAREE 4 200 4 270

T ik RPERC )& Fe e 5 b o p N R e R K kg o
B e A ORIEE E 100%:0p A e A et B3P e Bola 2 0 ek
MG A AT AR S BTN, ERp ARG EF PR ETE R
Fe e 300 F ~ o

; . )‘é' 20 g ﬁzig%o

N3 %] ARAPAF -
e g - American Mut. Liab. Ins. Co. v.
(Alabama) Milwaukee Ins. Co., 283 Ala.

414, 218 So. 2d 129 (1969).
RN
F o 5 e i i

%47 See Doherty, supra note 207, at 281.
348 Id
¥91d. at 282.

%0 See ANDERSON et al., supra note 266, at 4-188 — 4-197 (2000).
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(Alaska)

I 7R - -
(Arizona)

e & Murphy Qil Co. v. United -
(Arkansas) States Fidelity & Cas. Co.,

No0.91-439-2 (Ark. Cir. Ct.
Feb. 21, 1995).

teflim R &
2

Alpha Therapeutic Corp. v.
Home Ins. Co., 90 Cal. App. 4"

FMC v. Plaisted & Cos., 61 Cal.
App. 4" 1132, 72 Cal. Rptr.21

(California) | 1330, 109 Cal. Rptr. 21 698 467 (1998).
(2001).
PR F N - Public Serv. Co. of Colo. v.
(Colorado) Wallis & Cos., 986 P.2d 924,
935-42 (1999)(en banc)
B 72§ 3. % | O’Brien v. United States Reichhold Chems., Inc. v.

(Connecticut)

Fidelity & Guar. Co., 235
Conn. 837,669 A.2d 1221
(1996).

EIRIEB R “H @ g

22 v
T
&k FK ©

Hartford Accident & Indem. Co.,
252 Conn. 774, 750 A.2d 1051
(2000).

AR A fp NIRR N R
o s U B S

FEREGEHEDET T

it

W~

Az
(Delaware)

Hercules, Inc. v. AlU Ins. Co.,
784 A.2d 481 (Del. 2001)
i “all sums” i1 Y
T A T (majority
rule) -

BT
%

Keene Corp. v. Insurance Co.
of N.Am., 667 F.2d 1034 (D.C.

(District of Cir. 1981).
Columbia) RS- SRR AR
AL s FREEEER
m\&@muagmo
g g - -
(Florida)
Hip L - -
(Georgia)
R - Sentinel Ins. Co. v. First Co., 76
(Hawaii) Haw. 277, 875 P.2d 894, 917
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(1994).
PR LRARED FER
iERH G A o

R - -
(Idaho)
Uk Benoy Motor Sales, Inc. v. llinois Cent. R.R. v. Accident &
(Ilinois) Universal Underwriters Ins. Cas. Co. of Winterthur, 3171Il.
Co., 287 Ill. App. 3d 942, 679 | App. 3d 737, 739 N.E.2d 1049
N.E.2d 414 (1997). (2000), appeal denied, 193lll. 2d
586, 744 N.E.2d 284 (2001).
% & 0| Allstate Ins. Co. v. Dana Corp., -
(Indiana) 759 N.E.2d 1049 (Ind. 2001).
§ g E - -
(lowa)
g - Atchison, Topeka & Santa Fe
(Kansas) Ry. v. Stonewall Ins. Co., 275
Kan. 698, 71 P.3d 1097 (2003).
Ry S - Ohio Cas.Ins. Co. v. State Farm
(Kentucky) Mut. Auto. Ins., 511 S.W.2d 617

(Ky.1974).

B 20 4
24

Cole v. Celotex Corp., 599 So.
2d 1058, 1061 N5. 1074-80

Norfolk S. Corp. v. California
Union Ins. Co., 859 So. 2d 209

(Louisiana) (La. 1992). (La. Ct.App.2003), writ
#HORTGENRFIEAR denieled, 861 So. 2d 579
(La.2003).
WO R RTE CNE o
fa F]H ~ -
(Maine)
B2 R - Mayor of Baltimore v. Utica
(Maryland) Mut. Ins. Co., 145 Md. App.
256, 802 A.2d 1070 (Ct. Spec.
App. 2002).
FrfE#% %" | Rubenstein v. Royal Ins. Co., -
(Massachuse- | 44 Mass. App. 842, 694 N.E.2d
tts) 381 (1997), aff ’d in part on
other grounds, 429 Mass. 355,
708 N.E.2d 639 (1999).
Ba Dow Corning Corp. v. Hartford | Arco Indus. Corp. v. American
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(Michigan) Accident & Indem. Co., No. Motorists Ins. Co., 232 Mich.
93-325-788 CK (Mich. Cir. Ct. | App. 146,594 N.W.2d 61, reh’g
Nov. 16, 1994). denied. 233 Mich. App. 143, 594
N.W.2d 74 (1998).
PR g Y| Inre Silicone Implant Ins. In re Silicone Implant Ins.

(Minnesota)

Coverage Litigation, 667
N.W.2d 405 (Minn. 2003).

R ERaRE o AT T FE
#enE ¥ (discrete and
identifiable event) -

Coverage Litigation, 667
N.W.2d 405 (Minn. 2003).
RO G A f A FEpeank 2
P oo k@02 7 F E(judicially
manageable) = ;% » 3247 ¥
AT E R TR S AT X

A}g’[aﬁ“ggo

B gL - -

(Mississippi)

HaL In re W.R. Grace & Co. Standard Asbestos Mfg. Co. v.

(Missouri) Asbestos Property Damage Royal Indem. Ins. Co., No.
Claims, Liquidation CV80-14909 (Mo. Cir. Ct.
N0.1895-1916 (Mo. Cir. Ct. Apr.3, 1986), reprinted in |
Apr.13,1998)(Transit Cas. Co. | Mealey’s Litig. Rep.-Ins., No.
in Receivership, Clause No. 31, at 2,424 (May 13, 1986).
CV 185-1286CC).

%‘,‘1’ £ 1 = -

(Montana)

N e B4 - /

o

(Nebraska)

pE : -

(Nevada)

FTF L RN - -

(New

Hampshire)

aFa Y - Owens-lllinois, Inc. v. United

(New Jersey) Ins. Co., 138 N.J.437, 650 A.2d

974 (N.J.1994).

T RERS 5 kTN N
He g 4 end 2 A e i ¥
PR G E B GARR P gk o
I FEA R AT OUELE AP A
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PLY i R o

(New

Mexico)

@ X Continental Cas. Co. v. Consolidated Edison Co. v.

(New York) Rapid-American Corp., 177 Allstate Ins. Co., 98 N.Y.2d 208,
A.D.2d 61,581 N.Y.S.2d 669 | 224, 746 N.Y.S.2d 622, 630, 774
(1992), aff’d, 80 N.Y.2d 640, N.E.2d 687, 695 (2002).
609 N.E.2d 506, 593 N.Y.S.2d
966 (1993).

A+ Bk - -

“(North

Carolina)

ﬁbigiiigiw - -

(North

Dakota)

B Goodyear Tire & Rubber Co. v. -

(Ohio) Aetna Cas. & Sur. Co., 95 Ohio
St. 3d 512, 769 N.E.2d 835
(2002).

2

(Oklahoma)

B ¥ - -

(Oregon)

FrERL
2

(Pennsylvani-

3)

J.H. France Refractories Co. v.
Allstate Ins.Co., 534 Pa.29,
626 A.2d 502 (1993).

RGO
(Rhode
Island)

7+ Rkl
2

(South
Carolina)

Spartan Petroleum Co. v.
Federated Mut. Ins. Co., 162
F.3d 805 (4" Cir.1998).

o oaF R E

piE
(South
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Dakota)

B ogkg - -

(Tennessee)

& AT | Texas Property & Cas. Ins. Gulf Chem. & Metallurgical

(Texas) Guar. Ass’n/Southwest Corp. v. Associated Metals &
Aggregates, Inc.v. Southwest Minerals Corp., | f.3d 365 (5"
Aggregates, Inc., 982 S.W.2d Cir. 1993).
600, 607 (Tex. Ct.App.1998) PH AL IE o G H L B A R
(Southwest Aggregates). BBWLHEHFTT o

) - Sharon Steel Corp. v. Aetna Cas.

(Utah) & Sur. Co., 931 P.2d 127 (Utah

1997).

5 - -

(\Vermont)

a¥ L LY | C.E.Thurston & Sons, Inc. v. -

(Virginia) Chicago Ins. Co., No. 2:97
cv1034 (E.D. Va. Oct.
1&2, 1998).

I B g American Nat’l Fire Ins. Co. V. -

(Washington)

B&L Trucking & Constr. Co.,
134 Wash. 2d 413, 951 P.2d
250 (1998).

£ end P dlit &
(Toxic Control Act)$f>* & 5
FTRBE I FRGEFi

Wheeling Pittsburgh Corp. v.
American Ins. Co., No.

(West 93-C-340 (W. Va,, Oct. 28,

Virginia) 2003).

= 27 * V| Society of Ins. v. Town of -
(Wisconsin) | Franklin, 233 Wis.2d 207, 607

N.W.2d 342(Ct.App.), petition
for review granted, 237 Wis.2d
251, 616 N.W.2d 114 (2000).
RN DL A EREY

> o]
BF HiE e
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(Wyoming)

X 51 B {73¢ 20 -H 18 *H
%(z 2% 50
Wx g
%)

-\
\

EANE IR G R G A oK BR i %—g— ER- RO

= A

P!
CE A SRR S A S S S SRR RS EEE
PR Gl B ek RE AL AR R E R g H R
PERF ML DA e F iE 4 A B (S E o

o H SO G E EA R ER LT R R R
B g B enpE R G R s BOE R 0 B R
EAR R ILE p ARG L F AR o B4e Wald 2 F o Keene %k e3R
At R RLE AT TR S B MESBER DT RBGY b
R AfRb By 253 2 kg @ .

HAPPEF W G2R A i F AR s L - FLF¥EAFNEL
I AE: fagdom o fef T B0 0 AR ?"/F?"Zé‘f‘l‘)"l?f o drfe 14
i R ABHERAT T k2 4 Tk R E T

ORI R L S 2R R P E SR E
%pﬁ&hﬂﬁE’?U“E$@LF”§oﬁ&ﬁﬁaﬁwgﬁ%ﬁﬂﬁgi
Moz 2 g bk iV RE KA fef Eenv it B 4 g hd A o
PR GRT RS TSR F R B TR RRB

%1 judge Wald concurring, advocating time-on-the-risk approach, 667 F.2d at 1058:

“It seems to me logical and fair . . . to distribute the ultimate financial responsibility
on a pro rata basis among the various insurance companies on line during the risk
period, and to include Keene as a self-insurer for the years when it failed to take out
any insurance.”

%2 See Doherty, supra note 207, at 282.
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% _i ;‘JT_, 4 Iiﬁ ’ 2 /: ’L ’ i /’6'7/ F}D—E'}l‘ % — J(mlﬂ%353

FwE LA E S P G R A e R B R DR L
- i’(m’klg—{ﬁﬁi g P oL 2 Fuo Fl R ARG LR fﬁ"ﬁé}—%‘?‘&
g 13_3*354o?km s drpt A fe GO T FliRE ¢ A
YR AT RE R P o A R mFl EEER BYIRHE T R
"% 4*&«;65&&@mm/},}51 ooy RAFTIRE R 4pF BIERFHE
BRSBTS Y kem 3 e
ORGSR GDOFE LIRS

I}

s H R B A e R ER R 4 A
TN TE BRE b o B AED s B R F E A feent 2
N E R L BER e aKeene 2 Y o BEE PR FE o gl
FETEF LA 2RFA E - ®EP 5 3 Owens-llinois % —
BReniz st GIA Kot 5 3R R 1 AL BIA e BT 4 B F A
FRpEREF A AT AR Y E®,

T .,R‘-‘F]*- T Erds enIT 2515 3 P R A ?- A fie 0 E e JFJ‘L'?';’); 4
BREERACRETERBEY PR EEARIFIO LI NFEB
FERSCAREEA A F TGRS A REEE T T %
e g o g PREIAE T s D A 2k R
P BRI @ LR ERRRAATEY

33 1d. at 283.
354 Id

35 1d. at 284-85.
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FREAASIFE B0 E =2 A wpiRre AR p 5 2
KD %ﬁa% L o AR F st 2 AR R R ARG P
H o L RE P A R H i Ay P % = 4 kPR & 2 (the
claims-made requirement)z. #t » & % & 3 (2)i 8 & i (the reporting
requwement)'/ % (3)i 7= p & = (the retroactive requirement) > = #& &
A 4] ”*'R‘F‘ a2 B 1% o gl Z JE R (2 }gj,;&,g_#rg]y uq‘fﬁﬁ, # %
A ORPERS 2 g o it Z AR AR 2L ?Mﬁi‘f* » RO R AR R
%‘Lﬁn’%im&»i%%$’%§\ FAZ2 WAL &
- HEfREe UT T LB LSIT RN o

¥- P RRBLITE

:ﬂ%wﬁ{%gA@ﬁ%%Akﬁﬁmm%ﬁmwa%ﬁ e
e e A% AR A R AL RE DR o kR AASE
¥ 2 ‘J’\ng:(7 RO RANET TS L B RE A T\E%'?'ﬁ ’
g “#ﬂ’ﬂw%%ﬁﬁ%W*@%"m@FE;yﬂ
Bt AR o e 2 B 4 S 6

e o RRpiadp TH 24
AsEHEEFEE oox

TS LA R A 2 (7R ERZFT A
FRAE oM TR P FRE DRET Bk REEEYT
FIAIF L F Mo 2 R AT e fofE i 2 L | a5

%6 H. JAMES WULFSBERG & TIMOTHY A. COLVIG, THE 1986
COMMERCIAL GENERAL LIABILITY INSURANCE PROGRAM, 291 PLI REAL
EST. & PRACTICE COURSE HANDBOOK SERIES NO. 593, 601(Apr. 1, 1987).

L R B e — 20 30 R ML Ol A\ BB A AG ﬁ%f“cﬂiﬁ%’?ﬁ VSR EHE TR
HiE o WEEPERAERE = ABRE NG BB RKEZIDE - AR EIfRbE ]
LU#ER > Af 2R - FERifEEE 117 0 H 301 -

7 FREHE > [FATEEL 190 H 8-

%8 Atlas Underwriters, Ltd. v. Meredith-Burda, Inc., 231 Va. 255, at 258, 343, S.E.2d
65, 67 (1986) :

“Claim’ contemplates the assertion of a legal right by a third person for damages

caused byconduct of the named insured.”
%9 Evanston Insurance Co. v. GAB Business Services, Inc., 132 A.D.2d 180, 185, 521
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2 A Al T T2 iv}f;a:,ks—t;l [ e “f 2t g
F7EPJ I/'}FIE’\'F"/ B *Z s EBPAOET A B RT e k- BigiE
275 R EALS lié.’t% S A

.;_

% BRI WHIF PN A G R LR TP G
2. o tRPRILIT CGL th PR AR A 8 15300 3¢

TR C B FE AL B I N AT A AR IR A

TENZRRE BRI EFAAPE LS V IRs ikt £
ﬁfﬁ RPN 52 (Aclaim for damages because of the “bodily injury” or
“property damage” is first made against any insured, in according with
Paragraph c. below, during the policy period or any Extend Reporting
Period we provide under section V- Extend Reporting Periods) **

P RPER 22

RRE 22 R RLFLTEFLAANKELE T
(long-tail liability) « & % &2 d;f:;];a%“ - H “'g Firgg or 2 el
WE o AN - BRI E GRS £ 2 SRR ABE 2
U F 2 A2 F R A RGHEPRAP A J L RTHEHEFR A 2 B
FLTERPFEFL o UTE- AT AL F T o

R

c*

N.Y.S.2d 692, 695 (1st Dep’t 1987).
222 Hoyt v. St. Paul Fire and Marine Ins., 607 F.2d 864, 866 (9th Cir. 1979).

Id. :
“Awareness is not a demand and the use of the word claim, unless modified by other
language, requires that a demand be made.”
%2 california Union Ins. Co. v. American Diversified Sav. Bank, 914 F.2d 1271, 1277
(9thCir. 1990), cert. denied, 498 U.S. 1088 (1991).
%3 CGL, Claims-Made Form, ISO (2006).
%4 See Ayres & Siegelman, supra note 77, at 974; see Carolyn M. Frame,
“Claims-Made” Liability Insurance: Closing the Gaps with Retroactive Coverage, 60
Temp. L. Q. 165, 167(1987).
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2 é’ﬁﬂ;iﬂ’ﬁ%‘*iﬁ&@% » A5 PR PERY X (time lapse) @ ' A Fpt A
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i AR SRS S BT E SR
AR R E‘m‘%% &gt e g4 Fr A 4R 2 4f 4 (incurred
but not reported loss, IBNR)*®® o #24] i5- ¥ #) & p % p& > SRR
%ijﬁr%%Jipw’%ﬁ‘ﬁ%rﬁ?iaJﬁrﬁﬁsz
THE (o TR R R R R L R AR
B IHER &7 BT AR RERR £ R GTA(E LR

~ Eﬂ.L<: )o

fed 2R B FALEE A U AR T R 8 TR 2 R
%2RV g i & ,—gscm”ﬁ?nb F - ;‘*Kl}i%;};—;{-? S A = T

WiER 2 NS AL LR D)o

%5 1d. at 166 n.7:

“ ‘Tail liability’ is a term frequently used to describe the prospective coverage of the
occurrence policy. The ‘tail’ is the lapse of time between the date of the
liability-producing event and the date of the claim. Although the claim may be filed
many years after the expiration of the policy period, the terms of the occurrence
policy require that the insurer provide coverage for the claim. Tail liability
undermines actuarial estimates and has caused threatened withdrawal by insurers from
certain areas of the insurance market. The occurrence insurer must consider inflation,
escalating jury awards, and future changes in tort theory when setting rates for current
premiums. Unlike occurrence insurers, claims-made insurers, can compute risks with
greater certainty because there is no need to predict economic and legal changes.”

% Bob Works, Excusing Nonoccurrence of Insurance Policy Conditions in Order to
Avoid Disproportionate Forfeiture: Claims Made Formats as a Test Case, 5 Conn. Ins.
L.J. 505, 520 (1999).

%7 1d. at 638-39.
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%9 DONALD S. MALECKI, ARTHUR L. FLITNER, COMMERCIAL GENERAL
LIABILITY, THE NATIONAL UNDERWRITER COMPANY, 113 (2005).
370 Kenneth F. Oettle & Davis J. Howard, Zuckerman and Sparks: The Validity of

“Claims Made”. Insurance Policies as a Function of Retroactive Coverage, 21 Tort &
Ins. L.J. 659, 662 (1986).
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371 John K. Parker, The Untimely Demise of the ‘Claims-Made’ Insurance Form?,
1983 Det. C.L. Rev. 25, 76-77 (1983).
T2 ] A B A IR B T SRS R
373 See Works, supra note 366, at 507-11.
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@ #75 7% wx(a reasonable insured could expect insurance coverage

37 See Priest, supra note 118, at 1575.

3 See Oettle & Howard, supra note 370, at 662.

376 Gyler v. Mission Ins. Co., 10 Cal. 3d 216, 219, 514 P.2d 1219, 1221, 110 Cal.
Rptr. 139, 141 (1973) (citing Century Bank v. St. Paul Fire & Marine Ins. Co., 4 Cal.
3d 319, 321, 482 P.2d 193, 194, 93 Cal. Rptr. 569, 570 (1971) ; Chamberlin v. Smith,
72 Cal. App. 3d 835, 844, 140 Cal. Rptr. 493, 498 (1977) (citing Continental Cas. Co.
v. Phoenix Constr. Co., 46 Cal. 2d 423, 437, 296 P.2d 801, 809 (1956); Farmers Ins.
Exch. v. Harmon, 42 Cal. App. 3d 805, 809, 117 Cal. Rptr. 117, 119 (1974);
Employers Reins. Corp. v. Mission Equities Corp., 74 Cal. App. 3d 826, 829, 141 Cal.
Rptr. 727, 729 (1977); Sparks v. St. Paul Ins. Co., 100 N.J. 325, 338-41, 495 A.2d
406, 414-15 (1985); Jones v. Continental Cas. Co., 123 N.J. Super. 353, 359-60, 303
A.2d 91, 94 (1973) (citing Gerhard v. Continental Ins. Co., 48 N.J. 291, 297, 225

A.2d 328, 332 (1966).
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377 See Frame, supra note 364, at 167.

378 Scarborough v. Travelers Ins. Co., 718 F.2d 702, 707 (5th Cir. 1983) (citing Stacy
v. Petty, 362 So. 2d 810, 814 (La. Ct. App. 1978) (claims-made policy upheld where
provisions were unambiguous, clearly noticeable on policy form, and consistent with
statutory law or public policy)); Hoyt v. St. Paul Fire & Marine Ins. Co., 607 F.2d
864, 867 (9th Cir. 1979) (professional malpractice claims-made policy upheld and
enforced because ‘claim’ unambiguously defined in policy); Brander v. Nabors, 579
F.2d 888, 890 (5th Cir. 1978) (unambiguous medical malpractice claims-made policy
upheld because claims-made limitations explicitly stated in policy and promotion of
public interest allowed professionals to obtain reasonable liability coverage); Phoenix
Ins. Co. v. Sukut Constr. Co., 136 Cal. App. 3d 673, 676-78, 186 Cal. Rptr. 513,
514-15 (1982) (claims-made provision with no coverage for prepolicy occurrences
that insured knew or should have known of prior to effective date of current policy
upheld); San Pedro Properties, Inc. v. Sayre & Toso, Inc., 203 Cal. App. 2d 750, 755,
21 Cal. Rptr. 844, 847 (1962) (claims-made policy upheld as unambiguous expression
of agreement between parties); James J. Brogger & Assoc. v. American Motorists Ins.
Co., 42 Colo. App. 464, 466, 595 P.2d 1063, 1065 (1979) (professional and
comprehensive general liability claims-made policy did not violate public policy by
unduly restricting freedom of contract); Graman v. Continental Cas. Co., 87 Ill. App.
3d 896, 902, 409 N.E.2d 387, 392 (1980) (claims-made policy covering errors and
omissions did not cover negligent act that occurred during policy period because
claim not brought until policy expired); Livingston Parish School Bd. v. Fireman's
Fund Am. Ins. Co., 282 So. 2d 478, 482 (La. 1973) (architect and engineer's
professional liability claims-made policy did not restrict freedom of contract and
provided no coverage for post policy claim); Breaux v. St. Paul Fire & Marine Ins.
Co., 326 So. 2d 891, 892-93 (La. Ct. App. 1976) (malpractice policy upheld as
enforceable claims-made policy); J. M. Brown Constr. Co. v. D & M Mechanical
Contractors, Inc., 222 So. 2d 93 (La. Ct. App. 1969) (professional liability policy
upheld as claims-made policy thereby denying coverage when insured gave notice of
claim subsequent to last effective policy date); Lehr v. Professional Underwriters,
296 Mich. 693, 696, 296 N.W. 843, 844 (1941) (professional liability insurance policy
limiting coverage to claims-made during policy period enforced because policy was
neither ambiguous nor against public policy); Detroit Auto. Inter-Ins. Exch. v.
Leonard Underwriters, Inc., 117 Mich. App. 300, 304-05, 323 N.W.2d 679, 682
(1982) (instead of rewriting unambiguous insurance contract court upheld
‘claims-made’ provisions); Zuckerman v. National Union Fire Ins. Co., 100 N.J. 304,
319-21, 495 A.2d 395, 403-04 (1985) (unambiguous claims-made professional
liability policy did not contravene public policy where retroactive coverage
unrestricted); Rotwein v. General Acc. Group, 103 N.J. Super. 406, 420, 247 A.2d 370,

378 (1968) (professional liability claims-made policy enforced where policy did not
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inhibit freedom of contract and no particular provisions were manifestly unfair to
insured); Reid v. Dayton Title Co., 31 Ohio Misc. 275, 277, 278 N.E.2d 384, 386
(21972) (unambiguous claims-made policy enforced thereby denying coverage for post
policy claim); Gereboff v. Home Indem. Co., 119 R.1. 814, 820-22, 383 A.2d 1024,
1027-28 (1978) (if claims-made policy unambiguous and consistent with public
policy, insurer not liable for post policy claims); Sparks v. St. Paul Ins. Co., 100 N.J.
325, 339, 495 A.2d 406, 414 (1985), (claims-made policy narrowly defining scope of
coverage not enforced because inconsistent with reasonable expectations of insured)
3% YOUNGMAN IAN, DIRECTORS’S AND OFFICER’S LIABILITY INSURANCE,
WOODHEAD, 35 (1% ed. 1995).
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%81 See Works, supra note 366, at 525.
82 5ol Kroll, “ Claims Made”” -- Industry's Alternative: “Pay as You Go” Products
Liability Insurance, 637 Ins. L.J. 63, 64 (1976).
%83 st. Paul Fire & Marine Ins. Co. v. House, 315 Md. 328, 350-51, 554 A.2d 404,
415 (1989) (Murphy, C.J., dissenting). In House, Judge Murphy explained:
“There are various types of policies within the claims made category. So-called
‘pure’claims made policies generally define ‘claims made’ as all claims brought
against the insured within the policy period. The claim made against the insured party
is the event which invokes coverage. The policy may also be of a ‘reporting’ type,
defining ‘claims made’ as all claims made against the insurer by the insured during
the policy period. Thus, the claim made against the insurer is the event invoking
coverage in a ‘reporting’ type of claims made policy.”
%84 See Works, supra note 366, at 525 n.31:

“For example, a lawyers' professional liability policy issued by Home Insurance
Company contains the following insuring clause: To pay on behalf of the Insured all

sums in excess of the deductible amount . . . which the insured shall become legally
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obligated to pay as damages as a result of CLAIMS FIRST MADE AGAINST THE
INSURED DURING THE POLICY PERIOD AND REPORTED TO THE
COMPANY DURING THE POLICY PERIOD caused by any act, error or omission
for which the insured is legally responsible, and arising out of the rendering or failure
to render professional services for others in the insured's capacity as a lawyer or
notary public.”
%> JOHN F DOBBYN, INSURANCE LAW IN A NUTSHELL, 276 (4" ed.2003).
% Aetna Casualty & Sur. Co. v. Murphy, 206 Conn. 409, 538 A.2d 219 (1988); Cleme
nti v. Nationwide Mut. Fire Ins. Co., 16 P.3d 223, 227 (Colo. 2001).
$87Commercial Union Ins. Co. v. International Flavors & Fragrances, Inc., 822 F.2d 2
67 (2d Cir.1987); Neff v. Pierzina, 245 Wis.2d 285 (2001).
%880lin Corp. v. Insurance Co. of N. Am., 966 F.2d 718 (2d Cir. 1992); Duggan v.
Travelers Indem. Co., 383 F.2d 871 (1st Cir. 1967); Young v. Travelers Ins. Co., 119
F.2d 877 (5th Cir.1941).

° Martinson v. Massachusetts Bay Ins. Co., 947 F. Supp. 124 (S.D.N.Y. 1996).

30 ROWLAND H. LONG, THE LAW OF LIABILITY INSURANCE 13-8 -10 (2003).
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%93 See Works, supra note 366, at 638-39.
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94 231 Md. 266, 189 A.2d 625 (1963).
%% 1. at 269.
3% Kathleen E. Wherthey, New Life for the Claims-Made Liability Policy in
Maryland, 53 Md. L. Rev. 948, 951(1994):
“prejudice provision that forbids ‘any insurer’ to deny coverage solely because the
insured has breached the policy by not cooperating with or not giving the requisite
notice to the insurer, unless the insurer establishes by a preponderance of affirmative
evidence that the noncooperation or inadequate notification actually prejudiced its
interests.”
%% Cooper v. Government Employees Ins. Co., 237 A.2d 870, 873-74 (N.J. 1968).

° Brakeman v. Potomac Ins. Co., 371 A.2d 193, 197 (Pa. 1977).
0 JEFFREY W. STEMPEL, STEMPEL ON INSURANCE CONTRACTS, 9-14 (3rd
ed. 2010).
%1 American Ins. Co. v. Fairchild Indus. Inc., 56 F.3d 435 (2d Cir. 1995).
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402 Liquor Liab. Joint Underwriting Ass’n of Mass v. Great Am. Ins. Co., 16 Mass.

L.Rep. 268 (Mass. Super. Ct. 2003); Nationwide Mut. Ins. Co. v. Starr, 575 A.2d 1083,
1088 (Del.1990).

493 Trustees of Univ. of Pa. v. Lexington, 815 F.2d 890, 897-98 (3d Cir. 1987); Long
v.American Holland Line WesTours, Inc., 26 P.3d 430, 435 (Alaska 2001).

94 Jones v. Bituminous Casualty Co., 821 S.W.2d 798, 801 (Ky. 1991).

495 Brakeman v. Potomac Ins. Co., 472 Pa. 66, 371 A.2d 193.

46 Alcazar v. Hayes, 982 S.W.2d 845, 852 (Tenn. 1998).

7 See Wherthey, supra note 396, at 952.
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% Burns v. International Ins. Co., 929 F.2d 1422 (9th Cir. 1991).

499 See STEMPEL, supra note 400, at 9-23.

9 T H.E. Ins. Co.v. P.T.P.Inc., 331 Md. 406, 426-27, 628 A.2d 233 (Eldridge, J.,
dissenting).

1 JOHN K. DIMUGNO & PAUL E.B. GLAD, CALIFORNIA INSURANCE LAW
HANDBOOK :A REFERENCE AND GUIDE, 1674 (2009).

M2 gletten v. St. Paul Fire & Marine Ins. Co., 780 P.2d 428, 430 (Ariz. Ct. App. 1989)
(“Applying the late notice/prejudice rule to claims-made policies ... would be to
convert claims-made policies into occurrence policies.”); Campbell & Co. v. Utica
Mut. Ins. Co., 820 S.W.2d 284, 288 (Ark. Ct. App. 1991) (“To allow an extension of
reporting time where the insurer failed to demonstrate prejudice in a claims-made
policy would extend the coverage the parties contracted for and, in effect, rewrite the
contract between the parties.”); Pacific Employers Ins. Co. v. Superior Court, 270 Cal.
Rptr. 779, 784 (Cal. Ct. App. 1990) (reasoning that to apply the notice-prejudice rule
“would be to convert [the] claims-made policy into an occurrence policy”); Gulf Ins.
Co. v. Dolan, Fertig & Curtis, 433 So. 2d 512, 515-16 (Fla. 1983) (ruling that
applying a notice-prejudice rule to a claims-made policy “in effect rewrites the

contract between the two parties”); Zuckerman v. National Union Fire Ins. Co., 495
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HYm 2w L 40 P A& ppeng 200 i 0 A8 U] (g 4
VR EF T R Bl B LS R TR GV QeI
Foig * -3 T RB R A RE ‘5““*&‘%{4\: 2 3*,5_#,]%] )
BOUS PR G LT o e Mg R FG A R BT (TR
AT > koM F AR X7 'f ) TP IR IR A ARG B R E R PR
KA DR AR 4 g Pt &R POt F s 4 B A
BH AT BRRERE LA F R ARG RE iz E Rt
& T.H.E. Insurance Co. V. PT.P. Inc.*® 4 ¢ » & 8 7+ + 252 g { 7
St. Paul Fire and Marine Insurance Co. v. House 774 2> 4 5 if * % 482
42°(Artic|e 4B6A, section 482> T 5 2 §F il sv-3F T R PR 2 2R E)

BRRAHGFE o 2w HF il Ae- -5 E R Ae ZPEA RH 2
m’@r“ D AR R AT IRE DI ES A AR R e W g

?\.

A.2d 395, 406 (N.J. 1985) (“An extension of the notice period in a ‘claims made’
policy constitutes an unbargained-for expansion of coverage.”); Safeco Title Ins. Co. v.
Gannon, 774 P.2d 30, 35 (Wash. Ct. App. 1989) (‘“The notice-prejudice rule does not
apply to the claims after the claims-made policy's termination clause because to do so
would be to provide coverage the insurer did not intend to provide and the insured did
not contract to receive.”).
3 210 F. Supp. 2d 658 (E.D. Pa. 2002).
4 Ppaint Shuttle, Inc. v. Continental Cas. Co., 733 N.E.2d 513 (Ind. Ct. App. 2000);
Esmailzadeh v. Johnson & Speakman, 869 F.2d 422 (8th Cir. 1989); Slater v. Lawyers’
Mut. Ins. Co., 227 Cal. App. 3d 1415, 278 Cal. Rptr. 479 (1991); Continental Cas. Co.
v. Maxwell, 799 S.W.2d 882 (Mo. 1990).
5 See Wherthey, supra note 396, at 958.
M8 Gerald Kroll, The “Claims Made” Dilemma in Professional Liability Insurance,
22 UCLA L. Rev. 925, 928-29 (1975).
ji; See Wherthey, supra note 396, at 958.

Id.
9 T H.E. Ins. Co., 331 Md. at 408, 415-16, 628 A.2d at 224, 227-28.

20 Md. Ann. Code art. 48A, s 482 (1991).
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«Hﬁl& e & zvxf:i&ﬁ FB e R A R Y B E TR
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W A RE YR A R AR P R 2 R ke
iy A AR o A AT FH R LR L FE PR o

R EAFPR

i £ i 4R #p [ (extended report period, ERP) fidp g 4 & (% H 1)

Bis > MBI ARG ARG PRI AP AL 2 AR S
AREPEN L2 0 P ms A A R YT L R
WAF > B A MR REFT EZ ot R FHF IR Pt £ 7 Kk
ﬁﬁ’ﬁﬁ%%A&%—ﬁm&w®M%g’W??FW¢%$@%
AERE R LTI S SRR A - BT IR ) B R
pam kA E A BB AERIEPE A s Vb R L A

421 T H.E. Ins. Co., 331 Md. 408, 415-16, 628 A.2d 224, 227-28.

422 5ee Wherthey, supra note 396, at 948.

423 See MALECKI et al., supra note 28, at 146-47.
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RULERPE > TEALEGZTH - Fra 7 » XAFRHE YR
P22012& 17" 1p %HEIHp 520122127 31p  2HTH
42012 & 11 % 1P o %= A3 2013 & 1% 1p A vk %k
ArpE s ARz AL BHEmp L2012 210 1p > PAL RS

AF ik Al I%Efra'l,%“ﬁkgﬁ—ﬁ'\;@. it & o Rark il iirg A Fi%B
mHERmp L L2013F 12 1p » & 2% 5= 422013 %1
T 1P A wAR e A *E%w}t’mﬁw'lﬂyz R AGFEABIRE
g AR s R A TR F a0

=

AFUELTFHRE  FHREGAFHEF 2V E R

B o & FAR R A R E PR 3R R RRS

(EADIAE S RS I 97U O e 3

Y F > FF V2 EREGA S FREELIRYF o

x’ﬁh%’ﬁ HER e & ‘T‘»" TOoREF AT LR FIEEK

ot R RRE A g Kot £ F) S RE it g pEY A
LR T me C RIS o R R N R

foor BRI E L & 2 - 2 KR4 [F] o & Gulf v. Dolan, Fertig

& Curtis % ¥ o2 int dr R T p A KR P 1S chat B ARE

ES NS %‘f AL A R P RIR AR A B2 AT PR o

424 348 F.3d 1298, 1304 (11th Cir. 2003), rehearing en banc denied, No. 02-16511
(11th Cir. Dec. 29, 2003), cert. denied, 541 U.S. 1072(2004)

2 W RIS S IR S ORI H B Sy 3R o

46 BARRY R. OSTRAGER AND THOMAS R. NEWMAN, HANDBOOK ON
INSURANCE COVERAGE DISPUTES, NEW YORK ASPEN PUBLISHERS(2010).
170-191 » &N RffsdmEEst > T2 E - R (TR 2 (Rbr E i S
2215 > BUGRER R B B R b B2 ST Fram = > REY 100 4 > H 139-158 -

2T Gulf v. Dolan, Ferting & Curtis, 433 So. 2d 512, 515-16 (Fla. 1983).
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A FReE Y o A Langley v. Mutual Fire, Marine & Inland Ins.
Co. ™ »dfeinia 2 AN ¥ H4e- BF &g 2 AAFIFE b= &
TRk R RAHSFE iR R o & Thoracic Cardiovacular
Assocs. V. St Paul Fire & Marlne Ins. Co.*® » ;2 Fm;:_;fv b B ¥ pE

TRAEFIEGIAFE R ENHIEF

PR LGRS SR RS 5 T A £l A N
g o

¥I P RBUIR2fEE

T CRRLUEw

& Al el 3F ¥ 78 R % BB 20 i ar(notice of claim) » ) 7 ‘;t fmé; A
NERBFFREGENGEDP IR R AP BN BT = L2 R B
Pl e A o T g R B O 5 2 i 4r(notice of an actual
claim)*® -

Fo AR AFRHE G ) N AT GA R X g ot
WA R A B ARG B LR A
P R RS M L L
BARBR REHZ A BBEF LEE PR 1\7%? F AR R A
MR LR e RE ARIRF T T R IR 4 T R
% K 17 g chiRH o

T HEOE 6 N e T FF R AR R
(potential-claim-discovered-and-report) > 7 % A& £ % T 4 . | (discovery)
& & | (awareness) if #431 >+ Fiwad sr(notice of circumstance) o
PAEIER LA R A RS A AE DT BT 9 B A R

E‘ﬁié E%Y, ¥R Bb %’i Er'mi E 'f {3- 2 r o FLIX %ﬂ- /E“E ff’l'—v-‘r}\ |

b

428 512 So. 2d 752, 758, 762 (Ala.1987).
429 181 Ariz. 449, 455-56, 891 P.2d 916, 922-23 (Ct. App. 1994), review denied (Ariz.
Mar. 21, 1995).

0" See Works, supra note 366, at 524-28.
Id.
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(notice of circumstance provision) » ¥ & # i%x*& 4 & AP 5 2% KT it
BAKAD - BRBRY > wAL G A v T R A TR Ao
BUFF AT RS R ERRT AR LiRE 3 2 A p iF
AP e E AR R R A - BUERE PR RE A AR
Hp RPN B sl de 2 pRenE F N F 2 iR A ’)T-%%Ef’* e FRLAR "

, Ll 2 L o2 by > ~ 433
AL RE G TR g BRI o

W SRk g & R o 2hy 8 & RyE 27 5 &
FAFT ARG VG FBERRDOF ARG AT LRl
foo B R4z E%E‘II‘/L "4~ | K% i (lock in coverage) o %
W AIEARE T AL R A b TR G A A TR AR T 2
FALGIE AR ST o Bk H 2 A FE RN RS miE b KT
o B4R iR E I pade g 2 - B

B 0BG R RR il oo R H AR Ar R
Tk b RHE R TR LARYT > G T iF i~ 437
RERE TR LN EREBEESRE  GR A TEA P - BE G
SN
(1) F 275 ~ 2Nk
(2) g E o ok wE ans
(B) PP~ P U ZE e T 0 (T A EAERZH A
(4) #TF FwEDFE ARG PFEALA L S

2 KPFF, Inc. v. California Union Ins. Co., 56 Cal. App. 4th 963, 971-73, 66 Cal.Rptr.
2d 36, 41-42 (1st Dist 1997), review denied (Cal. Oct. 22, 1997).

433 National Union Fire Ins. Co. of Pittsburgh, Pa. v. Willis, 296 F.3d 336, 343 (5th
Cir. 200).

434 See Works, supra note 366, at n.32.

4% pamela K Haughawout &Sandra Berkowitz, HEALTH CARE PRACTICE
CLAIMS-MADE ISSUES CHANGING CLAIMS-MADE- INSURERS: IT’S MORE
THAN THE RETROACTIVE DATE, Willis, 5(2010).
http://www.willis.com/documents/publications/Industries/Healthcare/HC_ClaimsMad
eWhitePaper.pdf, last visited: 2012/12/10:

“(1) the specific act, error or omission,(2) the resulting damages, if known, (3) how,
when, and where the act, error, or omission took place and (4) the names and
addresses of all known participants and available witnesses, then any Claim that may
subsequently be made arising out of that act, error or omission will be deemed to have

been made on the last day of the effective period of the Policy.”
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(incident reporting)*® » % 4 T & 2 ¥ .’&#—;J (laundry listing)**

L aEPEN > 5 - A LR FRrEam FRFRT
ﬁﬁbcﬁﬁéﬁﬁ gwm@%&mvﬁ»%—ﬂaﬁy

3. A 1,: 3 ;gg e gq?g;;; » & #l e 2t 4 B3R 2 (variance
reports) » # AgAR 5 42 i o if o

O efElRiE s AR ES TIREER -

37 See Haughawout & Berkowitz, supra note 435, at 5:

“D. Duties in the Event Of A Claim, Suit, or Medical Incident

1. If during the policy period, the First Named Insured shall become aware of any
medical incident which may reasonably be expected to give rise to a claim being
made against any insured, the First named Insured must notify us in writing as

soon as practicable...

2.Any claim arising out of such medical incident which is subsequently made against
any Insured and reported to us, shall be considered first made at the time such notice
was given to us.

3. Receipt by us of an incident report, including but not limited to variance reports,

will not be considered a claim to us.”
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4% Champion Int'l Corp. v. Continental Casualty Co., 546 F.2d 502, 505 - 06 (2d Cir.
1976) :

“The difference between the types of policies has been described as follows: ‘claims
made’ policies ‘provide unlimited retroactive coverage and no prospective coverage at
all,” while ‘occurrence’ policies ‘provide unlimited prospective coverage and no
retroactive coverage at all.””

; Brander v. Nabors, 443 F. Supp. 764, 767 (N.D. Miss.), aff 'd, 579 F.2d 888 (5th Cir.
1978)
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PEAA S IRE ¥ - F 4 sxpFEhik ¥4 if 5 p (retroactive date the same
as the inception date of the policy) » B ehte b ik % = 7 80 o

¥ P $BpRIEZ P

i FLGER

ﬁﬁuugﬁﬁmsha—aﬁerﬂﬁﬁﬁwﬁr%&?tW%#’
AT R AT F T A A ARAHNRE S Fp R
A%ﬁ%%mofﬁﬁ%ﬁmﬁ&%iﬁﬂﬁ%iﬁﬁ%iﬁ’mﬁ
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pMm@@#ﬁ%mo

T
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Bk G A g A A R 5 R RR A R o A% - R
H P RG A S5 FREE R PFR, »-%k%H - ¢ %%
AR E BT kIR DE R g “ﬁ&f{lﬁ—ﬁ”g’
T ARER AL 2T FL T e R A EH
Bt on e BLH- EHEF AT I XA R SRKIEFR -
HAEFRFAAEDFT o R R - RREREYmp A 0T
443

o

$ ~ UFK IR
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%9 See Frame, supra note 364, at 173.

40 phyllis Van Wyhe, Retroactive Dates,
http://www.insurancece.com/files/retroactive.pdf, last visited: 2012/12/10.

441 JEAN LUCEY, INSURING AND MANAGING THE PROFESSIONAL RISK, 32
(1993).

42 5ee Haughawout & Berkowitz, supra note 435, at 3.

3 See Van Wyhe, supra note 440.
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BH TIH 15 A Heds kPR SR K IRF i@ (prospective coverage) S
@ Tk w kikF T (tail coverage)™ (2L BL =) 4pF cho B A
WA FE 2 RPEET FE EAREFERD B E ARE 2 i
I Feo REPTP Fipa NERbkiRg E ) (retroactive
coverage) - %4 " F K ik % = (nose coverage)’ (%L WL ) -
FRRAASIFE Zm Ll Rp YEARE T JFFE(FAR L) F
Bho NLAE R P TR AR U] R RR AL R 2 K g LT 8T R R A A
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W= FHEREFEN
FEFIAHFIRECFHLRET

®
L
v

444 Id.

45 Brander v. Nabors, 443 F. Supp. 764, 767 (N.D. Miss) (occurrence policy
provides unlimited prospective coverage and no retroactive coverage), aff'd, 579 F.2d
888 (5th Cir. 1978).

W ENINEEER TR TEE ) TEHE R T HIERRREL - RRET - 5
20§ > H 127-141 -
BRI EETE TR AR FATEE 19 H 12
8 See Frame, supra note 364, at 165-66.
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EFRFEF RS BE XL MEH AL & W L Zuckerman V.
National Union Fire Insurance Co.***r2 2 Sparks v. St. Paul Insurance
Co. % & 2 fal u| ok .@;gym LR FEeE A RE o
Zuckerman % ¥ o iR i FlE R BRAHS| FH AT 2 ik e I“°L
QLA 7 = oom A TR r:LfA#F. o AF M SFEEEIT G ORIERE 7
TR & s I AETIEHP 4K 13— FE (kT F' E) o AR A AT
oW A KT I 2 REP wg ARFET e

P jE oy Zuckerman s K sk 0 3G i 3R 05 2
;"/"LL:',JE%E_\@’FI’L'J/E‘ m*\%ﬁOlE xﬁ—ﬁi”l‘/‘)ai,ﬂiﬂxli.ﬁ’m;g,ﬂiﬂ
&3 @ K% F E (non-retroactive)™ » #7 & pE A H ] R H A

49100 N.J. 304, 495 A.2d 395 (1985).
#0100 N.J. 325, 495 A.2d 406 (1985).
#1100 N.J. at 328, 495 A.2d at 408.

o
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% f F % 4 %% 4 Zuckerman # 4 i 3 %4 ¢ National Union J&
7 T SV RUA - e R N S A N S e
BH RAGLE J 2T Fl e REH R P e R 0 R e R L

F R I g £ Zuckerman & 723 %46

Sparks & 7& Bk g A A F L Ard R R B HIRS A
Aeil FroRm B AR PRRAHEE 2 b Sparks PO A A
iR P OE A o #EK/% 7 oif mKR FiE e # Sparks ¢ > 34
HA-F Reng s« 72 7 (Justice Stein) > 335 24 & ey @:@;‘]&ﬁ: P oA iRH
EEES g R E Y RH L R R T B R
E PR A AL RE 7 o iR p ARSI AL e A RS TR
ERF I IEE T2 d ey L35 7K 4 [ (unrealistically narrow
coverage) » ik £ ST F R B L 40 S E R RE ExE
o R ARIFERE]IFRET E

/

B
=
SN

-

“‘iﬂﬂﬁmﬁ&%%E%ZE#EQﬁ
AR A AHARE ARG SR R iE

-
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"1\1‘

%2 1d. at 339, 495 A.2d at 414.

53100 N.J. at 306-07, 495 A.2d at 396.

454 1d. at 309, 495 A.2d at 398.

%5100 N.J. at 309, 495 A.2d at 397-98.

456100 N.J. at 319-20, 495 A.2d at 403-04.

457100 N.J. 325, 495 A.2d 406.

8 See Oettle & Howard, supra note 370, at 664-65.

459 100 N.J. at 338-339, 495 A.2d at 414.
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#% (procedural provisions, provisions which do not directly impact upon
coverage) > F]pt o KEA WRFR S0 EFRiv R & ARG A ﬁ'#ﬁﬁ’ °
FZ o Ep Zﬁl_\@ep | H > & B2 i Ao EF | (substantive)
T e AT AT G 7A1—ﬁ'— E3 ’zrﬁ;lﬁ'—“é§4x/ih£1§§£ » 3 -\ﬂ;z_g_]ﬂg l,—’i"—
A EFAET > T .wt'%"é; SRS I $EY 53 RN 15460 o
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W pF j‘*‘”f?klﬁ'— FEoRFEGARBUL LT EORTEASL TR F -
T E R IR R T RS ﬁms /% =t Zuckerman - Sparks
OGO U ER - ROR R AHES FE LG ooxa, 3R
SEFLR oL ERE Y Ui mp 1'13-',4,'7(#%"% R H A g4 T E
oo Wik iRH *2Z A 5%9 s (9ARE AT (T Fl ARG A B2
M%#@@&%W% & F LT E

%It Zuckerman % ¢ iR AMARMESR L A F A T A 4 o &
ﬁmmﬁi’ﬂ w@*iaﬁ4éﬂ,@ﬁ’?%éﬁﬁﬁﬁﬁw

SRR RN B R A R iRE B A i 3R (provides full
retroactive protection in exchange for reporting the claim during the
policy period)*® » #c & Sparks % » i# Fizn s § W 4F 15 g B A A
H B R D E AT

FREBPARFEFERBFEFL AHSIFE
t Sparks &7 v FIRinG E D R RRAAHARE B ra
ﬁﬂmi/ﬁb‘muﬂr%’ R o drk Ak nEnE®L TED | o
ZPE A AN RHE D R RR R I EEFORT] A Z R RS A
€77 wlmm@ﬁ4’ﬂé%$ﬁ#%&@waﬁm

FigF Sparks 7 R PEAA S| RE R R S 2R E AR TiT i
TEHA AR AT T REF 2 ARE 20 50 LF ke

%0 See Oettle, supra note, at 661.
%1 See Oettle & Howard, supra note 370, at 664-65.
2 Zuckerman v. National Union Fire Ins. Co., 194 N.J. Super. 206, 216, 476 A.2d
820, 825 (App. Div. 1984).
463 Id
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2 Fadois poSparks X AR 5 - BE P A AAH R E > Rk
Frg AT ILEFFHEKEF EPIE 0 @ ARG A SR R
A e e A MART LEERELH.

L R Ak N T e SN R S

Rm kot Sparks ¢ ing o BV P ARG LB R mp
» B A R RBI(good faith) » zcrs £ i b ehifc B d B
ﬁ;g_rwﬁﬂf'&mx FIRoo QT oE ¢ FH E k2 AR 46, o B E AT DG PN
2 jineh.% #x(internal memos of conversations) > 2 4k i 4§ HF "'-JJ K
(speC|aI acknowledge) '# ¥ )2 % RZER AR 'k A LHTREN 5 T B
w| 1@ 2 223k 2] | (specially understood and bargained for)*® -

FRBEN T A BRERNUTEP FE A T 2T 0§ ik 2]
(arm’s length bargaining) : (1)& ¥ * B &% - X pFpLY g 7
FRERERETE QB F L E. § Pl et 4 AAHAIE S R
%%ﬁ??H”?@ﬁﬁﬁﬁ% o F gt AR e AT N B
fRFE P RMNE B G g i'lsw‘ff# YA A ARER R
%%Eﬁﬁﬂﬂ%m

R ARG A TR R S R R AT L PR IR 1K
A . ERPVE AT Y R T i o AR Q{ﬁ? .

22: See Oettle & Howard, supra note 370, at 665.

Id.
#%6100 N.J. at 307, 495 A.2d at 396-97.
7 See Oettle & Howard, supra note 370, at 666.
%8 See Id. at 665-666 :
“in Sparks, the court set forth two examples where proof of such arm's-length
bargaining might sustain a policy granting only limited coverage: (1) a professional
purchasing insurance during his first year of practice and thus needing no retroactive
coverage, or (2) a professional changing from an occurrence policy to a claims made
policy and thus possessing alternative coverage for events occurring prior to the
claims made policy period.”
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acts coverage) » o FiE T ek h 2 E R FREE 40 KA LB IRE
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469 See Works, supra note 366, at 536 n.44.

470 See 1d. at 527 n.34:

“The retro date provision quoted above is relatively liberal, for it at least holds out the

possibility of “nose” coverage for acts prior to the period covered by the current

insurer; some claims made policies establish an absolute retroactive date at the

beginning of the insuring relation, or even at the beginning of the particular coverage
eriod.”

i See MALECKI et al., supra note 28, at 145-146.

42 5ee Van Wyhe, supra note 440.
473 Id
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MepF e S 4 T L N R A
B AL IR A A 59 a9

SR g R A A o

e A - DT A g R KT’“’}; e 4 D Rizak e | (should
have been known) =7 4 47° :

IR RN E C BRI G i p o L g RgF M}twﬁ A 7
S FEHE L A A T KBRS R BT R
#z (Prior acts coverage does not cover claims that were known at the time

474 Id

% See Haughawout & Berkowitz, supra note 435, at 4:

“This insurance does not apply to any medical incident, claim or suit arising out of:
A. Prior Acts
Acts, errors or omissions of which an Insured had knowledge prior to the inception
date of the policy period, or if, as of such date, an Insured could reasonably foresee a
claim might result.”
7% See ld. :
“Prior Known Acts
Any ‘Claim’ based upon, arising out of or relating to any ‘Medical Incident’ that was
known or should have been known by an Insured, or was first reported to any insurer,

prior to the effective date of the ‘policy period.’”
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() A e 4w & I enB A XIUAR G TEEALA
i FABREAT BB M2

3% E\"‘ﬁ

(3) Atz w3 RH K I-E'—S\E"H:m? E ?”“ﬁ% 2w i H
WKERFFRD RSB Tl 2 &ﬁ E b AL SN N
Bl e 327 RS2 3 enE g o

2 nfpigmp

@ A5 3g = P (retroactive date advancement) & 4p %8 { 0 #
R PLPERY Ak chp B0

FAMAY LA G A R B A AR BT
FAAEFD R TR BT BN A T 0 F EEAR TR
2= - Rk Kﬁ%’gi‘”r‘ﬁﬁéi JEiBAenA 75 P A8 khg
B PR AT ORI R A R ATEE S IR G

g 4 B T AR (RS &’ﬁ PP Te o R e PR AT IRE cnif R p BB
479

-

47 See Works, supra note 366, at n.34:
PROVIDED ALWAYS THAT such act, error or omission happens:

a) during the policy period; or,

b) prior to the policy period, provided that prior to the (start of continuous
coverage from this insurer):

1) The insured did not give notice to any prior insurer of any such act or error, and

2) The (insureds) had no reasonable basis to believe that the insured had breached
a professional duty or to foresee that a claim would be made against the insured; and

3) There is no prior policy or policies which provide insurance for such liability or
claim, unless the applicable limits of such prior policy or policies are insufficient to
pay any liability or claim, in which event this policy will be excess over any such
prior coverage . . . .

8 See Van Wyhe, supra note 440.
479 Id
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480 |

Rd o A R hIE AR R A RS A L Fpt g M
2 PP 0 ek ¢ 1% (Ark. Code §23-79- 306(g)2010)481:

T((A)iEsep 2@ #E T - 5] L4 % 4 g (first-named

insured)® & fp & - I E T H P 2~ (b)) ixiE
I ok FrE A NH B AR - BRI S PR B aiRE
g
i %%@@%Aaé% ] ol s e

2RI RE B F]E
ii. % -7 Mﬁumﬁ O - 1»
(B) feig i p b 5 2 0% A(7)(A)| i iR R
AP E] - BB RS EA BN R L KGRE SR o B
M LR ARG FE o

B R RRAR R R ISR ¢ 45D B A
: o Rrenat £ i8R A 357 (8 s % (Regulation No.

480 Id

8L (7)(A)A retroactive date may only be advanced with the written consent of the

first-named insured and upon one (1) or more of the following conditions:
(i) If there is a change in insurer other than another insurer within the same insurance
holding company or group;
(i) If there is a substantial change in the insured's operations which would have been
a material factor in the insurer's acceptance or declination of the risk; or
(iii) At the request of the first-named insured.
(B) Prior to advancement of the retroactive date under subdivisions (7)(A)(i)-(iii) of
this section, the insured must receive a disclosure form for his or her signature which
acknowledges that he or she has been advised of his or her right to purchase an
extended reporting period endorsement
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P (renewal)dr et FH M b A - RTER AR EY GOV o F 2
484

N 22 1N LR

5 (A #gmpnpz QuELFYRF (3)F sk d

%82 5ee Works, supra note 366, at 646 n. 293:

“In New York, the minimum standards for claims-made policies include the following:
‘A retroactive date may not be changed during the term of the claims-made
relationship and any new extended reporting period.” Regulation No. 121, N.Y. Comp.
Codes R. & Regs. tit. 11, § 73.3 (b) (1993). Such formal regulatory restrictions remain
relatively rare.”

%83 See Frame, supra note 364, at 185-86.

%8 See Haughawout & Berkowitz, supra note 435 at 1.
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8 See Van Wyhe, supra note 440.
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I ; See MALECKI et al., supra note 28, at 146-47.
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(breach of contract)z_ #F » % #33 5 » %' A = & & (bad faith) -

% David Tartaglio, The Expectation of Peace of Mind: A Basis for Recovery of
Damages for Mental Suffering Resulting from the Breach of First Party Insurance
Contracts, 565 Cal. L. Rev. 1345, 1346, 1362(1983).

;‘:; Spencer v. Aetna Life & Cas. Ins. Co., 611 P.2d 149, 152 (Kan. 1980).
Id.

499 Id

%0 gee Hogg, supra note 54, at 564.
> Domtar, Inc. v. Niagara Fire Ins. Co., 563 N.W.2d 724 (Minn. 1997).
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%02 geifert v. Farmers Union Mut. Ins. Co., 497 N.W.2d 694, 697 (N.D. 1993).
%% johansen v. California State Auto Ass'n, Inter-Ins. Bureau, 538 P.2d 744, 746.
(Cal. 1975); Crisci v. Security Ins. Co., 426 P.2d 173, 176 (Cal. 1967).
*0% Beckwith Mach. Co. v. Travelers Indem. Co., 638 F. Supp. 1179, 1186 (W.D. Pa.
1986); Domtar, Inc. v. Niagara Fire Ins. Co., 563 N.W.2d 724 (Minn. 1997).
%5 AU Ins. Co. v. Superior Court, 799 P.2d 1253, 1264-66 (Cal. 1990).
%% james M. Fischer, Why Are Insurance Contracts Subject to Special Rules of
Interpretation?, 24 Ariz. St. L.J. 995, 999-1000 (1992).
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BRAIE Bk IR R A 20 G RE Y BT
3 @ ff#f o0+ ay (if an insurance buyer could reasonably understand
and expect that certain benefits under the policy were thus and so, then a
court should give effect)®™ o @ 2 %54 4 4430 R H f2 58 chi % 2304k %
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At °
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3 EEfE . H AT R T

22; Hallowell v. State Farm Mut. Auto. Ins. Co., 443 A.2d 925, 926 (Del. 1982).
Id.
%% Northbrook Excess & Surplus Ins. Co. v. Procter & Gamble Co., 924 F.2d 633,
639 (7th Cir. 1991).
>0 See Keeton, supra note 195, at 961.
11 1d. at 967.
*2 5ee Anderson et al., supra note 45, at 288-89.
3 Atwater Creamery Co. v. Western Nat'l Mut. Ins. Co., 366 N.W.2d 271, 276-77
(Minn. 1985).
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Atwater #4277 3732 o TR AFEF LG FG £ > 2d AT 23 3T
B3 v LR g (there were no visible marks of physical damage to
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514 Id
515 Id

°1% See Id. at 278-79.

7 See Id. at 274.

518 Id.

*9 See Hogg, supra note 54, at 568:

“...that the burglary definition at issue in this case constitutes a rather hidden
exclusion from coverage. Exclusions in insurance contracts are read narrowly against
the insurer. Running through the many court opinions refusing to literally enforce this
burglary definition is the concept that the definition is surprisingly restrictive, that no
one purchasing something called burglary insurance would expect coverage to

exclude skilled burglaries that leave no visible marks of forcible entry or exit.”
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FER L EE 524

dr N E A - R EMA R RS ABREY E R EFR

NEFLR A FRERAPEL R AR SN MR
i b R e L 2 NE RV B2 R IE %%, 4 Hartford
Casualty Insurance Company v. Powell®?°r2 2 First Bank (N.A.)-Billings
v. Transamerica Insurance Company®*’ % ¢ 5 3 flr 5 112 of ehv (x4

20 BILACK’S LAW DICTIONARY, WEST GROUP, 571 (2"° Pocket ed. 2001):
“principles and standards regarded by legislature or by the courts as being of
fundamental concern to the state and the whole society.”
2l KEENETH S. ABRAHAM, INSURANCE LAW AND REGULATION-CASES
AND MATERIALS, THOMSON REUTERS, 98 (5" ed.2010).
%22 Sacks v. Dallas & Silver Exch., Inc., 720 S.W.2d 177, 180:

“in examining an agreement to determine if it is contrary to public, the court must
look for a tendency to be injurious to the public good.”
°23 progressive Life Ins. Co. v. Dean, 192 Ark.1152, 97 S.W.2d 62 (1936); Electrical
Contractors’Ass’'n v. A.S.Schlman Elec.Co., 391 lll. 333, 63 N.E.2d 392 (1945):
“in determining the public policy of this state, legislative enactments must yield to
constitutional provisions, and judicial decisions must recognize and yield to
constitutional provisions and legislative enactments.”
524 state ex rel. Holt v. District Court, 103 Mont. 438, 446, 63 P.2d 1026 (1936); State
v. Gateway Mortuaries, Inc., 87 Mont. 225, 235, 287 P. 156, 157 (1930):
“judicial decisions are a superior repository of statements about public policy only in
the absence of constitutional and valid legislative declarations.”
%25 Richard C. Gossett and Margaret D. Gossett v. Farmers Insurance Company of
Washington. 133 Wash. 2d 954, 948 P.2d 1264 (1997) ; Ryan v. Tickle, 210 Neb.630,
316 N.W.2d 580 (1982); Mayo v. Hartford Life Insurance Company, 354 F.3d 400
(2004): “the requirement of an insurable interest.”
526 19 F.Supp.2d 678 (1998).

%21 209 Mont. 93, 679 P.2d 1217 (1984).
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occurs during the
policy period;.
“Occurrence” means
an accident,
including continuous
or repeated exposure
to substantially the
same general
harmful
conditions®®*
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the Retroactive Date,
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both first made
against any insured
and reported to the
Company on
writing: a.during: in
the policy period; or
any Extended
Reporting Period the
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Extended Reporting
Period section of this
insurance contract;
or b. in accordance
with the provisions
of the condition
titled Notice Of
Circumstances®®
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shall become legally
liable to pay as
damages in the
respect of accidental
A. Bodily Injury B.
Property Damage C.
Trespass Nuisance or
Obstruction arising
out of any Pollution
Condition on...the
claim is first
made...during the
Period of Insurance
and notified to the
Company during
Period of Insurance
or during any
applicable Extended
Reporting Period*.
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the Retroactive

that the insured
becomes legally
obligated to pay the
reason of liability:...
caused by an
occurrence.. .

B. This coverage
applies only to such
bodily injury or
property damage that
happens during the
Policy Period®®,

Date®®,
A EPEEEFERG |24 | Coverage A Coverage B
A....the Company B. This coverage
will pay damages applies only if

1.such bodily injury
or property damage
did not happen
before the
Retroactive Date
shown the Schedule
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and 2. a claim...is
both first made
against any
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