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Keywords
(1)The Criminal law (2) The Criminal Law Draft (3) Da Qing Xin Xing lii (the New
Penal Code of the Great Qing) (4 ) Zhan Xing Xin Xing lii (the Interim New Penal Code)
(5) The former Criminal law (6 ) The Criminal law of the Republic of China

Abstract

The complete and profound legal historical research shall be with the focus on the
objective existence of the legal facts and phenomenon in the past and the exploration of the
motives of the developments of the legal history. We shall pursue the causes and effects in
the legal history and further learn the lessons and the inspiration for the present and the
future. The collection and the compiling of the legal historical information initiates the
studies of the legal history and also becomes the important reference to the ratiocination and
the evaluation of the studies. This Article is to collect and compile the valuable, but
fragmentary and scare at the present, legal historical information in the Late Qing and ROC
period and further present the profound research and discussion on the topic of “the
Criminal of Killing the Senior Relatives ” based on the said collection and compiling.

The materials compiled by this Article consist of ‘Da Qing Xin Xing lii’ (the New Penal
Code of the Great Qing, 1910), ‘Zhan Xing Xin Xing lii’ (the Interim New Penal Code,
1911), ‘The Criminal law Amendment’ (1914), ‘The Criminal law of the Republic of China
(the former Criminal law)’ (1928), ‘The Criminal law of the Republic of China (the new
Criminal law)’ (1935) and the related draft of the legislation, meeting minutes and official
documents.

The achievement of this Research Project will be of assistance for the academic field to
deeply explore the theory and the historical skeleton of the compiling of the Criminal Code
of the Late Qing period and further provide the appropriate understanding of goals and
background of the legislation of the existing Criminal Code of Taiwan as well as supply the
complete and systemic reference for the field of the Legislation and the Judiciary to

consider the legislative reform.
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Abstract

The mercy and the punishment exited in the traditional Chinese criminal laws had been
always closely intertwined. Following the interior and external pressure from the society
with a purpose to abolish the consular jurisdiction, it was impossible to maintain the
Chinese law systems and the traditional Chinese laws had been altered by the new legal
thinking of the Western countries, which was introduced since the period of the legislation
reforms of the late Ch’ing Dynasty. Therefore, the new legislation thinking of the
individualism and the liberalism had been injected to the ancient Chinese society and the
original legal system of the ethics was shaken. It is worthy of asking how the new
criminal legal thinking of the individualism and the liberalism will cope with the
relationship between the ethics and the legislation. Should we combine them and to what
extent? Should we separate them and to what extent? In other words, should we legislate

the ethics? Is it proper to have ethics legislated?

At present, many so-called rules based on ethics exist in the criminal laws of our country.
It is worthy of asking why such laws enriched with ethics has been repeated and remained
unchanged for more than a thousand of years? Why does it still exist in the modern
criminal laws? Does it conflict with the legal thinking of the modern criminal laws?
What should their roles be in the future?

This Article intends to concentrate on the type of crime of “murder of relatives in one’s
direct line of ancestry” in the ethical rules, which attracts the public attention, from the
respect of legal history and conduct the examination of the historical developments to better
understand how the legal treatment of the ethics changed overtime. In addition, this
Article digs out the changes and the lack of changes in the theory bases by analyzing the
alternation of the legal thinking of the modern criminal laws. Further, this Article will
observe the standard to maintain or abolish it and forecast the future by analyzing the

legislation of Japan, Germany and other foreign countries.

Keyword: Murder of Ancestry, Ethical Rules, Mercy and Law, Filial Piety, Laws and
Ethics
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