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Analysis on the Legal Interaction between the Cultural and Creative
Industries Development Act and General Agreement on Trade in Services

(GATS) — Based on The Measures of Subsidies and Tax Preferences

ABSTRACT

Culture is the embodiment of a national spirit, social values, people’s
worldview and life style, while creativity in all its manifestations presents an essential
constitution of human culture. By way of industrialization and global distribution, the
two are allowed to copy repeatedly and promote worldwide. Cultural and creative
industries are “those industries that combine the creation, production and
commercialization of contents that are intangible and cultural in nature”, which involve
not only abstract culture and creativities but also material economic value and
commercial operations of cultural goods and services derived from human ingenuity

and originality.

To make sure the policy and measures implemented in Taiwan to promote and
flourish cultural and creative industries are legally based, the Ministry of Economic
Affairs had invited the relevant ministries, scholars and experts in the field to deliberate
and prepare the Cultural and Creative Industry Development Act (hereinafter referred
to as "the Act") since mid-‘90s, and finally submitted the draft Act to the Executive
Yuan for review and approval on September 24, 2003. After years of promotion and
negotiations, the Act was passed its third reading in the Legislative Yuan on January 7,
2010 and promulgated on February 3 by Presidential Decree Hwa Zong Yi Zi No.
09900022451. The related rules and regulations were also proclaimed in effect one after
another ever since.

However, as a WTO (World Trade Organization) member, it is our duty to keep
the deliberately constructed measures set in the Act in line with the WTO-related
disciplines. WTO, acting as an international forum calling for free trade, vows to
eliminate tariff and non-tariff trade barriers, facilitate further market opening by
multiple rounds of trade negotiations, and increase the predictability of market
dynamics through the establishment of binding tariff rates, subsidy disciplines, specific
commitments and various requirements such as most-favored-nation treatment, market
access and national treatment. The same principles and obligations mentioned above

apply to goods and services with culture in nature equally with no exception. In this

il



regard, the paper will examine how the Cultural and Creative Industry Development
Act, especially its subsidy and tax preference measures legally interact with the
articles related including Article 15 Subsidy, Article 17 National Treatment, Article 6.1
Domestic Regulation and Article 23.3 Non-violation complaints (in view of the
measures adopted in the Act are industry-supportive oriented and most industries
categorized in the same act are belonging to service sector) in General Agreement on
Trade in Services (GATS) for reference of law enforcement and further amendments in

the future.

But it is worth noting that, while WTO (the organization and covered
agreements) are dedicated to exterminate trade barriers, promote trade liberalization
and ignore cultural goods and services have both an economic and a cultural nature, the
UNESCO Convention on the Protection and Promotion of the Cultural Expressions
(hereinafter referred to ‘“the UNESCO Convention”) adopted by the General
Conference of the United Nations Education, Scientific and Cultural Organization
(UNESC) on October 20, 2005 recognizes member countries have their sovereign right
to formulate and implement their cultural policies and to adopt measures to protect and
promote the diversity of cultural expressions when necessary. If the rules and principles
of the UNESCO Convention apply to the Cultural and Creative Industry Development
Act, then is it possible for the Convention to justify the measures we adopt to nourish
the cultural industries, but somehow in violation of WTO principles and obligations?
And if the answer is “Yes”, all the interpretation and obligations derived from the Act
will not be the same as those covered by GATS only. Therefore, the potential conflicts
and the harmonization between the UNESCO Convention and WTO covered
agreements (GATS in particular) will be explored before the legal relationship between
the Act and GATS is examined.

Keywords: Cultural and Creative Industry Development Act, World Trade Organization,

UNESCO Convention on the Protection and Promotion of the Cultural Expressions,

National Treatment, Domestic Regulation, Non-violation complaints
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10 WOLTERS KLUWER, THE REGULATION OF SUBSIDIES WITHIN THE GENERAL AGREEMENT ON TRADE IN
SERVICE OF THE WTO: PROBLEM AND PROSPECTS 29-30 (2009).
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'3 Pierre Sauvé, Completing the GATS Framework: Addressing Uruguay Round Leftover,
AUSSENWIRTSCHAFT, 57. JAHRGANG, HEFT III, ZURICH: RUEGGER, S. 301, 302-303 (2002), available at
http://www.cid.harvard.edu/cidtrade/Papers/Sauve/sauvegats.pdf, last visited: 2010/9/2.

"WTO #1995 & &0 - p &= sk &= 0 =+ pTGATS 4451 17/ &= (Working Party on GATS
Rules > ™™ f§ i WPGR) & PRi*F 5 ME € T = = » & F Fif ‘f TOTREP R ez IR AT
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5 B ig < 407 T Members recognize that, in certain circumstances, subsidies may have distortive effects
on trade in services. Members shall enter into negotiations with a view to developing the necessary
multilateral disciplines to avoid such trade-distortive effects.7 The negotiations shall also address the
propriateness of countervailing procedures. Such negotiations shall recognize the role of subsidies in
relation to the development programmes of developing countries and take into account the needs of
Members, particularly developing country Members, for flexibility in this area. For the purpose of such
negotiations, Members shall exchange information concerning all subsidies related to trade in services that
they provide to their domestic service suppliers. ; ¥ % 152 g~ T ¥|H & & B 2 4FpEA 305 X 7|2

FIRE2L R F& REZE ﬁ%‘ﬁtLiiﬁéfqéﬁfrﬁ C A RERIE G AR o R L 7Any
Member which considers that it is adversely affected by a subsidy of another Member may request
consultations with that Member on such matters. Such requests shall be accorded sympathetic
consideration.”

U6 o Bomut A PRSI T B E G W oxk P A W BT A R R D 2 R

< i (note by the secretariat, Subsidies and Trade in services, WTO Doc. S/WPGR/W/9 (6 March 1996), at
10-11 371 > %44 Bk e 7 [ 41 v 48 Bk (export subsidies) ~ T 4 & 44¢ Pk | (production) ~ T 3 5 4% B
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FRAR L APAT RS T AR IR A D 2 F'elf{-f_ = ’?’”9:% et Bk (% B Pierre
Sauvé, Completing the GATS Framework: Addressing Uruguay Round Leftover, 57-3 AUSSENWIRTSCHAFT
301, 326 (2002), available at: http://www.cid.harvard.edu/cidtrade/Papers/Sauve/sauvegats.pdf, last visited:
2010/12/22 (2) #c 3 3 v ¢4F pE(export-enhancing subsidies) ~ i& ¢ i 4 Bk (import-displacement
subsidies) ~ 4%  #& + 4& Rt (investment-diverting subsidies) (see Luis Abugattas Majluf, Towards Displines
on Subsidies on Agreements to Liberalise Trade in Service, 17 CARIBBEAN REGIONAL NEGOTIATING
MACHINERY, TECHNICAL PAPERS (2002) available at: http://www.crnm.org/tech_papers.htm); 4 2 (3) & v
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Countervailing Measures, SCM 3 2) % 1 if“T R 22 A2 HGET 2 ) i
5 PR AT PEL 1T & (working definition) » & 2% T 5 B PRI E A4 REE 2 3
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"8 Questions Relevant to the Information Exchange Required under the Subsidies Negotiation Mandate,
Note by the Secrectariat, SSWPGR/W/16, 5 February 1997. £ 38 ¢ F5(D4F REE41-2) seX P #£-3) K
AT G R A PRI B B SAT REAT S 2 T (@) A REZ AN (5) F T RBLAREZ IV 2 4R
A2 §E I (6) WREZALTR () AREFE S @) AP (DR B TP KT 24
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9 Ipid.

120 Working Party on GATS Rules -Communication from Norway - Response to the Questions Relevant to
the Information Exchange Required under the Subsidies Negotiating Mandate — Addendum,
S/WPGR/W/16/Add.1 (23 June 1997).

2! Working Party on GATS Rules -Communication from New Zealand - Response to the Questions to the
Information Exchange Required under the Subsidies Negotiating Mandate - Addendum,
S/WPGR/W/16/Add.2 (23 July 1997)

122 Communication from Hong Kong, China - Response to the Questions Relevant to the Information
Exchange Required under the Subsidies Negotiating Mandate — Addendum, W/WPGR/W/16/Add.3 (23
July 1997)

' Working Party on GATS Rules - Communication from the Republic of Poland - Response to the
Questions Relevant to the Information Exchange Required under the Subsidies Negotiating Mandate —
Addendum, S/WPGR/W/16/Add.4 (2 March 2000) and Working Party on GATS Rules - Communication
from the Republic of Poland - Response to the Questions Relevant to the Information Exchange Required
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under the Subsidies Negotiating Mandate — Supplement, S/WPGR/W/16/Add.4/Suppl.1 (20 September
2000).

2% Working Party on GATS Rules - Communication from Switzerland - Response to the Questions
Relevant to the Information Exchange Required under the Subsidies Negotiating Mandate — Addendum
S/SPGR/W/16/add.5 (22 December 2005).
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Development, ICTSD ISSUE PAPER No. 1, 1, 17 (2004), available at http://ictsd.org/i/publications/11480/
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Measures on DRAMS Chips (Panel), Korea-Commercial Vessels (Panel), U.S.-Upland Cotton (Panel),
Canada-Aircraft Credits and Guarantees (Panel), Canada-Aircraft (21.5-Brazil) (Panel), Brazil-aircraft
(Panel), Brazil-Aircraft (Article 21.5-Canada) (Panel) % ; @ # 2 % 1.1(a)(1)(ii)( (ii)Fc /e 3 & A B
e B B (otherwise due) 2. fﬁ;ﬂ’z)ﬁj : Canada-Automotive Industry (Panel), Canada-Automotive
Industry (AB), U.S.-FSC (Panel), U.S.-FSC (AB), Indonesia-Auto (Panel) % -
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SRR G A GRA R RS T AL RBRAT LD RAE
REFAAL G AN - FABE2 (72 (practice) T > VEE A BEF
B I H R F M S o 3l AR SR SR A2 T SR
B R Ry e AL IE (benefit) ¥ 0 2 REHETELFER L o 138
st — 2 SRl E R b SRS A AT SRS ) .f‘:ﬁ#‘ﬁﬁ wmﬁw TR
AAlE R G-k 53{@?’?*?\?333 R R

F Ll > T rcfde & A B8R ¢ &I &SR (otherwise due)2. i

Te ;> US-FSC & oridded o d 47 4 /T} Fe B HP L (otherwise due)
= AP TR TR TR B RES g 2 R A AT e v E
B TApg, FR™ RARFaye» RIF 5 o gt > APR L LBfE 22 L2 TR E
PR - FREFLRFESETHABRIORNBLREFRT REFORNFT RAE
w2 0§ R RIS T ki RS kg 0 R
AR RS 2 fotcdy %™ TS hflzl Ry # % 7 (contested measures)

134 PIETRO PORETTI, THE REGULATION OF SUBSIDIES WITHIN THE GENERAL AGREEMENT ON TRADE IN
SERVICES OF THE WTO: PROBLEMS AND PROSPECTS 94 (2009).

5 See WTO (2006a), xxxvi and Table A in the Annex.

136 PIETRO PORETTI, THE REGULATION OF SUBSIDIES WITHIN THE GENERAL AGREEMENT ON TRADE IN
SERVICES OF THE WTO: PROBLEMS AND PROSPECTS 94 (2009).

137 Panel Report on Brazil — Export Financing Program for Aircraft, WTO Doc. WT/DS46/R (20 August
1999) modified by Appellate Body Report, WT/DS46/AB/R, para. 7.13 (™4 = f§ #- Brazil-Aricraft)

138 Panel Report on Brazil-Aircraft, WTO Doc. WT/DS46/R, para. 7.68-70.

139" Appellate Body Report on Brazil —Aircraft, WTO Doc. WT/DS46/AB/R (2 August 1999). para. 157

140" Appellate Body Report on United States — Tax Treatment for “Foreign Sales Corporations” WTO
Doc. WT/DS108/AB/R (24 February 2000) para. 90. (12 = f #- US-FSC) » & < : ”[t]he ‘foregoing’ of
revenue ‘otherwise due’ implies that less revenue has been raised by the government than would have been
raised in a different situation, or, that is, ‘otherwise’...We, therefore, agree with the Panel that the term
‘otherwise due’ implies some kind of comparison between the revenues due under the contested measure
and revenues that would be due in some other situation.”
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W&ﬁ’m~%?ﬁ$%ﬁﬁrgwai

Wi, 7 AR AT - ?"?*’(entlty)? pfifT( i oz ) erdl
T AR r“i%}iﬁju AT F AM L AR R E - F Y

A (S H B 2 ) rird] BT (T 2 8% TR R s ey
%o FYt s 5 SCM 2 2% L1)(D)#rr'™ -

T@)i) 5 L & TR - R AR B R A ST

FHdmpt - B BT 220G AR FARERE Y 0 FIAFL R EEL
AREMARRIRAER AAE T W EEEE G MR R 0 3 F
* PSRRI S 0 PV R AL T R z%’r]ziééﬁﬁé”%*
g o WaRiEe v TR T R 2B HOIRIF L MG HFLEELR T

\—EF'“J lflii l—%;’(PR)%Z‘J E"f”%“é; 3 g} ’;/\&If'iiﬁ7 ;?1§ 1};:};\ A~ ‘B’Lftlxﬂi
PR E R K 3 LU SR A LT A RO EM A A

! Panel Report on US-FSC, WTO Doc. WT/DS108/R, para. 7.45. + ¢ #44p 21 but for 4 472 & 2:42
THE S WRBEERR ﬁ}“i REF AL Fra il P o A US-FSC % ¢ 8228 ] 218 # * but for 4 47
FRALER 0 LA RE R RS RAPBE AT HREZERN L FRE o s P oris iy A ER R
R et Sz e i fdcni g » B T3 S e fiic pd o TRRBEZ D (FR f
B a2 fiid swﬂ\_h Tk aE ) RRHE 3 g F SCM R T H 3 3 5 AR 2 &AE o LR IE
Bt L F T AT &% gt iy~ (Legitimately comparable income) 7% T 5 - e
B R AT 2 IR ehfe > B G Ar en T RS AN | 2T x> FtS R € A8 P aat Bt fodTi) en
#RE S fﬁ_ﬁtﬁvj—%fiﬁu“f%’i I‘q; T AP ELT TED A ) 24 F é’w,% oy
¥ Y # o % PETROS C. MAVROIDIS, PATRICK A. MESSERLIN AND JASPER M. WAUTERS, THE LAW AND

EcoNOMICS OF CONTINGENT PROTECTION IN THE WTO 306 (2008).
"> Panel Report on Korea-Measures Affecting Trade in Commercial Vessels, WTO Doc. WT/DS273/R (11

April 2005). para. 7.50. (™4 T f§ - Korea-Commercial Vessels). # % -] ‘e #\?{JLFI? P Tl A

51% SCM % 16 k2 sxrd8 TRIpP A 2 €& ¢ (- 2 28 A EREY 25 > B30 U847
B2 g P TRARZ G TEedl, B2 ) REEH A enird] o m i mp’%ﬁzf‘—]—»/p?;;ﬁ—gi‘a‘
& mﬂl“zlwifw s AR LA R M RS A e d 3 T - IR AR W
A33%r 48 o 2L PETROS C. MAVROIDIS, PATRICK A. MESSERLIN AND JASPER M. WAUTERS, THE LAW AND

EcoNoMICS OF CONTINGENT PROTECTION IN THE WTO 315 (2008).
'3 PIETRO PORETTI, THE REGULATION OF SUBSIDIES WITHIN THE GENERAL AGREEMENT ON TRADE IN
SERVICES OF THE WTO: PROBLEMS AND PROSPECTS 95 (2009).
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qsﬂéi’ e US-Softwood lumber IV - % # % T R P v
TR e ?"’ifﬁi'ﬁ%'foﬁﬂﬁ?J?’Tﬁﬁﬁ?ma [ r"’f & & 1
§ AT M %"B‘?ﬁ}iy'ﬂtb%f@#”f FEY g ARl 2 A

1 (stumpage programes)#% # % + 2 % % P4 & £ (tangible items of property) -
%ﬁ$%ﬁm%?om sk s LI@DGi)E e T H SR F ) w %
SRS g T AR R AR TR S LAY
e A RZACE FFORAP RTIRAAY D PSS R p TR R
2T RFEY AL E LR PRATF AR TP RTRATT LR

w

ETTRS i =1

FEEZRIE AT RIELY

% LD L B T8GR ICrET & FORPcBE R & (2 AIRTE
PR e TIRAE )4 52N E R L P R EAIE  RRAAIT
T2 F oA R H 2 E 7 o AiFdreed TR (R ORI 7
RREARR R B SRR T et
-

~ PRARA R PRGBS &
FeFF O E - B ARFLE TES B TR S RELHER
FeR b 2 RIS TR foa ) o e ot o BB TIRGE &

14 Clarke Peggy A., Bourgeois Jacques H. J. & Horlick Gary N., WTO Dispute Settlement Practice
Relating to Subsidies and Countervailing Measures, THE WTO DISPUTE SETTLEMENT SYSTEM 1995-2003,
Federico Ontino & Ernst-Ulrich Petersmann ed. 353 & 357 (2004).

WAk s T# A4 IV % (Lumber IV investigation) © ¥ Fl A £ R ¥ L1544 RO T

2048 A TE S T frfide ) 3R T (WT/DS236/R) ~ i T & n’%ﬁﬁi’ﬁ(WT/Dszﬂ) v LR VRN B R
(WT/DS264) » 3538 e Bk Ay e 2R 2 A AA2FIN E R O6T%2 A2 A Hop Rl F L #Fm &

2o adFFFRNER T2000 £ 4 2 4 pLF 42 | (Dumping and Sub51dy Offset Act 0of 2000 ) >

- AT Fh4E 02 1 % (Byrd Amendment) o 31 p 2 E - 2 (WTO I - S A

Bk H MR T frfry — B2 3T ) 0 SALE FIAE Y 369 F 502005 % -

146 Us-Softwood Lumber I11 -] 2 4% SCM +5 2% 1.1(a)(1)({i) i "7 & £ 82 4% >

%R WT/DS236/R, id., paras. 7.19-7.30 5 &)< &k ~ 3R 3k4m - (£ F 7 5 2 T 2 Rt ﬁ Ligr EF

APz A HTHRAETE 2P ) FEIRAAETE LD F 109-142 2004 & o

47 Panel Report on United States-FmaI Countervailing Duty Determination with Respect to Certain
Softwood Lumber from Canada. WTO Doc. WT/DS257/R (29 August 2003), para. 7.20-7.25. (™ T f§ fi-
US-Softwood Lumber 1V)

Mg 3w £ SCM 1 TP A SRS % £.F ¢ 5 JRIR4c 1234 % > See Uruguay Round,
Group of Negotiations on Goods, Negotiation Group on Subsidies and Countervailing Duties, Draft Text
by the Chairman, MTN.GNG/NG10/W/38/Rev.2, 2 (Nov. 1990) - As noted by Adamantopoulo, “[t]he

elimination of the word “services” from the text o the final draft provision implies a confirmation on the
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E7I7‘72»7}3“E4§}Jé— AR Y 1LI@)()3Av)iE o rﬁ{fﬁ& LA R
BAE %ﬁﬁﬁ—%%ﬁﬁﬁﬁﬁ#&%ﬁ& i ()
F (i) g7 7] 2 - %ﬁi‘ S PHRB AR RER R T AL
FeooaFEe g bbfpg iid Aeeps ‘%ﬁ%@w%%%’%ﬁ%
I B REE /A%wb%ﬁ FORFF 22 AR S Y AT & SRS (A REdY
WA R EB o MBI X B Y B (private body) g » RE 0 G ik
— LA B gV #@“E;Li" PR PR R e (7 0 B A B 4 Eixmr B3R A
ORI P AT R T S R 4R T 8 SCM 1 L F L)W T
Srip AR A RE LM T GRS R s 2R 2 MR T
¥ #1455 0 '"YE_SCM 1‘% PRI LR iE o R A
*OANPRIEE A F @ 3 H AR F M (compatibility) > F1 i GATS % 1(3)(a)(ii) i 4R 2_
GATS -2 T i * %“g ﬁ BERAET A 2% on TR ATdp i A W
Rre 7 TP b RS S 2 g R (7 1 RO 4 iéhn’;cff‘f]-#ﬁf#
(non-governmental bodies) | o 8 X GATS #73} e [ 2 48 S e Ny
PREen® & 0 21345 GATS ¥ 13)(@)(i)2- 2 & > FE 2 TP & F
PR R 0 Eem B xRl A L £ (association) ~ % (institution) 2 =
P A B8 (entity) » 5w i 48 M IRHE (7 R BRSO V?Lﬂf“{f‘ﬁaﬁﬁ o Bl
#oerAE T A 81 (private body) » % US-Export Restraints & =4 2 4] ' 2
BT 7 TR & T2 B (public body)sn s R &
U gfr s 22T o g, P TAFRE S A etz A8 TR

*&s

part of the SCM Agreement’s drafters that subsidization of service providers remains outside of the scope
of the SCM Agreement”. Adamantopoulo Konstantinos, Article 1 SCMA, WTO TRADE REMEDIES (2008)
Wolfrum Reudiger, Stoll Peter-Tobias & Koebele Michael ed. 423 & 440 (2008).

WSCM R E L@l i T 6 R (AR TR ) BN Gl RS E R 2 2 B L
IRATEA o ) gt b SCM 5 T i - Fdy e 4 pk &) % | (Illustrative List of Export Subsidies) &% (d)
I T a‘ﬁ VP FCRrE B ot B (governments or their agencies) ™ F A¥ b4k By e

150 4n B 2435 % B Clarke Peggy A., Bourgeois Jacques H. J. & Horlick Gary N., WTO Dispute Settlement
Practice Relating to Subsidies and Countervailing Measures, THE WTO DISPUTE SETTLEMENT SYSTEM
1995-2003, Federico Ontino & Ernst-Ulrich Petersmann ed. 357 (2004).

5T MARKUS KRAJEWSKI, NATIONAL REGULATION AND TRADE LIBERALIZATION IN SERVICES: THE LEGAL
IMPACT OF THE GENERAL AGREEMENT ON TRADE IN SERVICE (GATS) ON NATIONAL REGULATORY
AUTOMONY 63 (2003).
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I )R - AR S EH R T B R AR Y REFE I T R LR
H oo AR M A YT s T4 3 (entrustment)® T dp T
(direction) s F £ % % - US-Export Restraints % & = f# -] e £ 57 M £ 32
& Tdpr L R & g Fj—mﬁ » ﬂ\’»/EJPF%f'— A () Pram ¥ Th
#<1# (delegation) (7 " £ 32 B % ¢ ) & & 4 (command) (& " 457, HiB %
P (2) ¥ aE x(a particular party) 5 3) &itetdp e F A - L
£hiE 7% 2 § 1= (a particular task or duty) = 78 & i 4 ¢ = #73) 0 L3284
7 ;o *Korea-Commercial Vessels — % e 3 f2 4] & & = ¥ 32 US-Export
Restraints |- &5 38 » 3 sefrend 32 & 4y 7 o % U § #24# <02 & (notion
of delegation) » & # /f % # & £ £hk & > 1252 US-Export Restraints /|- 2% ¢
#_> Korea-Commercial Vessels -] 2233 5 % 1L.1(a)(1)(iv) & A P 324 &0 4 7
SRR FIMEEF AV R AP R 2N s T B 2 1 e
HPES 6L EP F R LR IR E R4 (probative and compelling) >
7 Jp M Fe(explicit) » » 7 p4E ! Beif (specified in great detail) °
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pau)

N

B 2% L1()(1)82 © 48 1 P4 7341 25 55 4] 2 5]

T

FH A

132 PIETRO PORETTI, THE REGULATION OF SUBSIDIES WITHIN THE GENERAL AGREEMENT ON TRADE IN
SERVICES OF THE WTO: PROBLEMS AND PROSPECTS 99-100 (2009).

153 PR (T MAT L A L STRIRAACREY 2 2 ER L) S AR EFRWIOF T ¥
T3 & 902005 # ;51 phizik s GATS p & & 3E2 7§ — 1 F AP SRR AT RS
S R EFUAAEEEAT L% 0 F 43452005 & 10 7 o

'3 Panel Report on United States-Measures Treating Exports Restraints as Subsidies, WTO Doc.
WT/DS194/R and Corr. 2 (23 August 2001) para. 8.25 (/2 ™ # #- US-Export Restraints)

'35 Panel Report on Korea-Measures Affecting Trade in Commercial Vessels, WTO Doc. WT/DS273/R (11
April 2005). para. 7.369-7.372 (2 ™ # - Korea-Commercial Vessels %)
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ApkenT a0 B L1@)E T § R (AB A F;’zﬁTJ) B
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ARET 5 c BRI REZ N F - 0 % g BRTEPN B R ﬁrasﬁﬁxﬁ %
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ERATRM A REREE S0l o R SR T o el A R R ¥
TR0 1995 & B ¥ 5 2 (Agreement on Agriculture, # f- AoA)Z »xis 5 i *
RN anE S ATE B R RASFE S T L IIRP L FE N AR o R
BREATRE R AT RERS 2. SCM T i@ RIP AEX L, PR R A MRz e
TEEBERAET M E ks TP g (R el ;%ﬁ*#—ﬁﬁ’fﬁ—&r? TR T
KEAT BE S OPRAR O IR e AT RE it 1} {4 & AT - WPGR 72 ¢
FHEETEE RSP R AJRBARE R LA 32 ¢ AT H
Sp AT b ePd B Ak 2 FES AL G L RIBRG RO T R R 3w AR
B s FARRDRRLIF > TS FURLFRER N = Flptieg

Mg g 3N g BE ) (implicit subsidies) £ 3F = F WP L F 1 7] %2 (Working

11)“\ T\ ‘-H\
L F_k =~
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‘F_k

1% Panel Report on Korea-Commercial Vessels, para.7.31

157 Panel Report on Japan — Countervailing Duties on Dynamic Random Access Memories from Korea
WTO Doc. WT/DS336/R (13 July 2007), para. 7.446 (4~ # #i Japan-DRAMs (Korea)) -

"% Panel Report on European Communities-Countervailing Measures on Dynamic Random Access
Memory Chips from Korea, WTO Doc. WT/DS299/R (3 August 2005), para.7.87 and 7.92.(/% ™ f§ -
EC-Countervailing Measures on DRAM Chips) °

15 Panel Report on United States — Subsidies on Upland Cotton, WTO Doc. WT/DS267/R and Corr. 1,
(21 March 2005), modified by Appellate Body Report, WT/DS/267/AB/R, para. 7.1153-7.1155 (*4 ™ #§ i
US-Upland Cotton) -
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rfg * 72 i | (uncreditworthy)ehg ¥ » F £8#/1(7 5 £.F 7 %4 &K
&

| v
N , RIS 1 a- = vz g FaN o =
PIE — S Hix it o 63193”()%]—?‘ EF g T 20 D HF 4

10 pPIETRO PORETTI, THE REGULATION OF SUBSIDIES WITHIN THE GENERAL AGREEMENT ON TRADE IN
SERVICES OF THE WTO: PROBLEMS AND PROSPECTS 105 (2009).

' GARY N. HORLICK & PEGGY A. CLARKE. WTO AND NAFTA RULES AND DISPUTE RESOLUTION:
SELECTED ESSAYS ON ANTIDUMPING, SUBSIDIES AND OTHER MEASURES 21-28 (2003).

162 Appellate Body Report on Canada — Measures Afecting the Export of Civilian Aircraft, WTO Doc.
WT/DS70/AB/R (2 August 1999) para. 157 (™4 = f# #- Canada-Aircraft) -

BT mer F ¥ /B J(inconsistent with the usual investment practice (including for the provision of
risk capital) of private investors in the territory of that Member)z_ 2| %7 %)% > # & & 2007 & 10 * ¥+
2 AT REF B2 % TN/RL/GEN/146 7§ L 4T ! MIn examining whether a government's
provision of equity capital meets these conditions, the following factors, among others, shall be considered:
(1) the price paid by private investors for the same (or similar form of) newly issued shares in the recipient
enterprise where such private investor share purchases are significant and concurrent with those of the
government; (2) objective analyses of the future financial prospects of the recipient enterprise or project as
indicated by, inter alia, market studies, economic forecasts, and project or loan appraisals prepared prior to
the government-provided equity infusion; (3) current and past indicators of the recipient enterprise's
financial health calculated from the enterprise's financial statements and accounts adjusted, as appropriate,
to conform to generally accepted accounting principles (GAAP), preferably the GAAP in the territory of
the Member; (4) the enterprise's rates of return on equity in the three years prior to the government equity
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infusion; and (5) equity investment in the enterprise by private investors. - Proposal from United States,
Expanding the Prohibited ““Red Light” Subsidy Category, Draft Text, WTO Doc. TN/RL/GEN/146 (5 June
2007), at 3.
14 Tiz % 2 i | (uncreditworthiness)2. | %7 %1% » % B & 2007 & 10 ? 3~ # . B4 Rh B2 4% &
TN/RL/GEN/146 # % *g5]4c™ : ! In examining whether an enterprise or project is uncreditworthy, the
following factors, among others, shall be considered: (1) the receipt by the enterprise of comparable,
commercial, long-term (i.e., longer than one year) loans; (2) the present and past financial health of the
enterprise, as reflected in financial indicators calculated from the enterprise's financial statements and
accounts; (3) the enterprise's recent past and present ability to meet its costs and fixed financial obligations
with its cash flow; (4) evidence of the enterprise's future financial position, such as market studies, country
and industry economic forecasts, and project and loan appraisals prepared prior to the agreement between
the lender and the enterprise on the terms of the loan; and (5) the value of any collateral or guarantee
provided on commercial terms to secure the loan. - Proposal from United States, Expanding the Prohibited
“Red Light™” Subsidy Category, Draft Text, WTO Doc. TN/RL/GEN/146 (5 June 2007), at 3.
15 Panel Report on US-Upland Cotton, WT/DS267/R, para. 7.1116
1001 ?‘%%}‘—%ﬁ* Canada - Aircraft % U.S. - CVDson EC Products %45 ! » SCM 2 %% 1.1(b)
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FIE o LBz ) 2 %“ EC - Countervailing Measures on DRAM Chips % » &35 SCM 1% 2% 14.(b)
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C Ee R PR A £ F TR e gnrg ¥R acdcE - i2dp SCM 12 T H 14.(0) ik vb 3T F iR
ﬁﬁ;g T %\ NA o FAE G FRES N 0 2 SCM Ty L1(b)iEA R F 2 F
o LR RE > (WTO #pb2 T a5 1 TR B L 2 F‘i FERIFL T ) g
B RS A WTO ¥ ) s £ el i o 2 0B BRE T S b PRI LA 95 ER TRRET
i BELE gy o ord ) FFAo o B (1), 2006 # 12 ' > available at:
http://ekm92.trade.gov.tw/BOFT/OpenFileService?file_id=6977b5adaa25bffd3¢c19bb26b08e9446&context
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"Egat el 0 0% 4 R TR i 0wk T T R R

=83ee4cf785ad25a257533d1ac7c3b82f # 15 ikl ﬁfﬂ 12010 9 7 9p ot Pl > & 14 0F hge Py
i p w7 (negative list) 2 Rpl > FELAFEFHAT 0 2 )%%Nii"' ARG RENE > BEIF
ATARRETF A BEAESE . A% 14 u,';k?.r%‘?é«$gﬁ PR T T A R 0 R
FE AT AR A 4 2 BeE 4 E (serious prejudice) FF o0 % 14 X A GE* 0 ¥ 4B SCM 2
FlAFERHEY o LFIL 2 (FIRRRE TR RE > AR $Jiﬁ\é’31§7~€ aa#i’ﬁﬂ — 3 R
Rb 5 2 WTO AFRER R &2 4731 ) » AR ¥ h 430 0 T 120 1998 &
17" Appellate Body Report on Canada — Measures Afecting the Export of Civilian Aircraft, WTO Doc.
WT/DS70/AB/R (2 August 1999), para. 153-154
18 Appellate Body Report on Canada — Measures Afecting the Export of Civilian Aircraft, WTO Doc.
VVTH)S7OAABH1(2z%ugust1999) para. 156.
19 2 0 MAFPEAR T SCM R ¥ 315 13> & §
Btz - AR BTGz N2 TR2EIAETF I e R kiER2 -
2R | HEALL BT AR B B T AR X OURE - S R bl H o #
AR SR A R R 3505 LE BB R RRIE 03 £ (B EH) - 4 frie
RO AR RS 4 o 45 AL SRS (DSBS 2 L AT AR R T R 3
FREFFRTT & DSB 2 g 42 § %3R4 (77 T & 41)# %5 (countermeasures)
‘m?ﬁﬁﬁﬁ%%$%8@dﬁi$Sﬁ’mﬁ’ﬁﬁﬁﬁ%uP’gﬁﬁwgﬁ S

(adverse effect)2. H s 48 b o ieff A REFIEAL G T 5 L 1 B2 BAL R EZ 20 % > L WALH
BURpaE * T R e Ul o o3 f o BB e 7T A= ﬁf"”/ a) V- ¢ AR AT
b) #|Z LI HE A% GATT1994 £ B B 4% 5 2 J1F > ##98%k GATT 1994 % - i@ %

2

LHARRRIE ) HT - EREZBRENT A RE G FRM R EH T L RAE H AR )
T OEREAGA P2 AR 0 BB PAT R AT N2 e A A R BRI RE 0 AR
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TR A R AR S PR LR B R ?‘ciﬂj’é » B A R
FE AL A B RRH R WA G R o SCM R A g
FAMARE 0 AR EFRATE AR € R A 2 R T RA
feo DA BPRET L HE A LS ST DT HE > FR e R
F - fzfﬁ%ﬁﬂé#%@ EEL RPN EEFSAFIEVERF R IAIE
2 AER GE T AT FIRL L B QA IR I AR
PR RS FIRERFEZ R

M B &R IR B A3t > SCM AR 2@ ’Mr‘? 3N A RS F
TREE R 2 3 AT R AT REEE B G R RS 2.1
2 R e % 21w 1R T AT 4R #ﬁﬂ'ﬁ EENF N -
¥ ¥ & #& ¥ (an enterprise or industry or group of enterprise or industries)
iffér%li#Jw%ﬁ%L%aﬁ#%ﬁomwxﬁ A
E¥O0PY-HLELAEOSCM 230§ 8- HWP SR T Fla pind
IRRFEAAAI B A AIFI R kBT S 2.1 % 1 K2 RP] > Bk
&~ﬁﬁ#wWM* S EFRBEE T AT - R A
2w AR (fREE I EARBE ) AP DT BT
PATRE > A H 5 7 f@é_ SCM f;fiigs’érf]p\ o A E A A R iEA)
- ARER AT R A PIUEARE R R o ARG b FE
BAFRE T ERBE) - H AL GAcMRIrE R AR APEA
FHER L R IR S B R o AR FAHRBE T hE BT

.-\\

FBRA GG RS AR PR R HE # RS 2 6 BETT (B L SCM 1
5 S

5 5-6~Ti0% o
R R VEATJ“SCM’("*“EM He z I R 8ER 1 en T 2 EF TR 2R
2 FEFERPEA T S AR TR ST H LR R AR 2 rIﬁﬁ-z‘«a“Eh (%% i

F)oBERE A T2 AR L g R4 s Hls § BRI R T S HERP A2 L B
P TR L OAMER G RAT A LA R TS TR L R, 383 X DSB 23
e F LA R ERW e BERT A THT ORI > FWABI M AEBE > PITREL K
R G R AR RARE 2 F 1405 0 P2 SCM BT E 8~ 9 iF o

172 PIETRO PORETTI, THE REGULATION OF SUBSIDIES WITHIN THE GENERAL AGREEMENT ON TRADE IN
SERVICES OF THE WTO: PROBLEMS AND PROSPECTS 121 (2009).

T OSCM f % H 2.1 i T AFERE - EF - MR A LA RELT GHAEHASHEEN E- S
AN -HTENAE (AR fifi: T334 ) 2B Upk B THLARD -
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AF (Sl4eT Fxp A %) % (ARG T G AR S UL RE

BRark o P HRR G PSR ARE > W AT g
TR EINEGEH T oo B US—UpIand Cotton — % ¢ » & Ffipat ph3t 31
el F g B FIRL IR AL A R TE S A AR 3 2 REE 44 % 5 US-Softwood
Lumber IV /] fe32 5 3 e T A @& & ¥, (wood products industries)& %

o 33 - HAL T SCM el en TEFFE | A LEHG L

Z_% - EC-Countervailing Measures on DRAM Chips § F]4f pb2+ 3827 ix 200
SREREFERY TE’E?“%%@’* G FTF 6 FAMP T HFER L D
Fagr o Mg T3 % | gugs % % > US-Upland Cotton -] 24 P v % 57
Tgara T o TAE AR OELFEF P EOURT o BRA DR RRUEARB S i
MFE6 T B BAFHRF - T TG RERG A F 21 38T
FE- BRLOE  HFEROTFAEE U EH T e & HREEFHF IR
nemEEEe | 0

E-HRFARE £ FRERPTE L PE L SCM
TPV E VG-I RS E R AW Fla HA0ky ME -
TEAAENE - HT LA AL ARG AR T 2 EBP S
R R % 7 £ 45 % 4 25 (International Standard Industrial Classification of All
Economic Activities, ISIC 152 ) $43> ¢ £ ~ 3 ¥ g &K 40 U P Fr i o )I'*utb ’
T RIRGEE R ISIC 87 Badl= 5 ATLEE A #frwl?fl?;%m%
—%ﬁ’uiﬂﬁﬁwﬁﬁii‘é%ﬁ%@:miﬁ*m% 7

‘W&

174 WTO, WORLD TRADE REPORT 2006-EXPLORING THE LINKS BETWEEN SUBSIDIES, TRADE AND THE
WTO 1, 198 (2000).

' Panel report, US-Upland Cotton, WT/DS267/R para.7.1142, “To us, the concept of an "industry"
relates to producers of certain products. The breadth of this concept of "industry" may depend on several
factors in a given case. At some point that is not made precise in the text of the agreement, and which may
modulate according to the particular circumstances of a given case, ... The plain words of Article 2.1
indicate that specificity is a general concept, and the breadth or narrowness of specificity is not susceptible
to rigid quantitative definition. Whether a subsidy is specific can only be assessed on a case-by-case
basis.”

176 TN/RL/W/112 (6 June 2003).

T TN/RL/W/191 (16 November 2005)., 31 i £ R 3% > (WTO 4¢ bk 2 T iy 35 1 R g2 3§ * &2 ‘a‘;«ﬁ &
2 F A ERLE L Y MG (s B WTO P ow) L0 H i b A IR/EFAIVEE T
PR ER TRBETERAL IRV o ) D R4 (1),2006 12 7
available at:
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1. & %4 7 4 (enterprise sp601ﬁc1ty) I FT R A4 T L ¥ (enterprise) & £
¥ ¥ (enterprises)+& k-4t Bt o
2. A ¥4 % (industry specificity), g/ 445 T A& ¥ (industry) & & ¥

#¥ (industries)#% 4 pL o 1%

3. 3 I AF T (regional specificity), ¥ SAf B2 Fo/-id B eV S48 M o0id 0T
"Lr\ﬁﬁm:;z’ﬂg FEUZ R ATRE G * T T RE 2§ E‘é_# !
T2 o

4. ¥&4] 1+ 2. 3 %4 (deemed specificity) > '* ™~ Ff SCM 5 22 # 1+ MaF

Lo pidli e B rowp PagnrRgs

00

“,ﬁ%”l bz Fla s ¥ lﬁs}fi%ﬁ“?é"ﬂ*{?d%ﬁ il F%’ﬁﬁﬁﬁéﬁf%%iﬁ
W2 2 AR P FE S| M PR F SN RN A T 0 A i TR
Bl 202 2 ¥ 24 (dejure specificity) 2 T £ 9 F 2 4 ¥+ (de facto

specificity) -

¥ - & 222 #F I (dejure specificity ) :

BRI F TP AR A ERT 2 EY & AAF AT RG]
B R HIETA BB EAE T O e 2 PR o R BoA R 2 PR B S 1 B
etz 22 PRRTOH TR DR LERFAALE O AR

2

II

‘w

http://ekm92.trade.gov.tw/BOFT/OpenFileService?file id=6977b5adaa25bffd3c19bb26b08e9446&context
=83eedcf785ad25a257533d1ac7c3b82f & isF| e p 2010 # 9 * 8 p o

178 PETER VAN DEN BOSSCHE, THE LAW AND POLICY OF THE WORLD TRADE ORGANIZATION, TEXT, CASES
AND MATERIALS 2nd edition 568 (2009).

% SCM #2 %% 2.1 i o

80 SCM 2 2% 2.1 iF -

BUSCM 5% 8 225 T BRIy BRB A2 FF T LT ET 20 BHE T HF - e
AEE2Z PP T 0 R L P RRA TSR - R mF 0 PR R LA
P o

182 *’“F@;jr SEET A REERERRSLH (TPF) 4% F 14415 1991 & o

' OSCM fr 2 % 2305 (T R R 2 MR LA R 5 B RAT R
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2

PREEFL AN AY TR ERAT - B A
M2 AR > I PR P RE R S ST o A2 3G SCM #2312
FALLER2Z £ ER > SCM 2% 2.1 i (b) ZAE T2 T2 AR
Bt BRLBESEE AR R %wﬁreﬁr%ﬁ%%ﬁ%
ﬁy%ﬁéﬁ»%%@%imﬁ%%ﬂ*rﬂﬁﬁ’? R B

R T AR R A Ry b Y %Ta%E 4] o Canada-Autos F PR
B ko Tl AT RbenT AP BT RARRE & RIS F 2
HpphF A EF o 4o X B 2000 &35 5 1402 AT R3S 2 % (the Continued
Dumping and Subsidy Offset Act > * # % Byrd i it % ) R 2 % R s+ -
£ R ek WA kT Rk TR 0 3t bl A fe b X 2 B AR B R
ooy Fedek A AT REIRIR R E o B2 20 (inlaw) TP FEdp ot B MR

mS@d%iﬁzuwﬁrﬁﬁﬁ%%w"z%w SRS R N AL S 0
WEFTEYE AR B R
% SCM 2 %531 2 f2f > #r3) 2 ﬁ%ﬁw B fhdn ¥ M(neutral) 0 e HFERF 0 LK
4% (economic in nature)® — 3 2 if * }4(horizontal in application) - ¥+ & > ( FIEF%E. ;_
@ ARAEFRENRLFREF L AR R S WTO # RbR a5 S 2 3 )
BEze > F 851998 & o
" SCM % % 2.1(b)iE = T4k AT RSB > KRB M 2 i e g 20k G R AR LR
ARE AR EEAREZ P PlES U o R RGBS > PR R G R
;ﬁj H e iR e }f%'lzzf——‘ FRATAHER P2 EP a2  UFLE -
Woglx g (MRRZETRESE  ARAEREBE Iz EHEm ] A B Rbay %5 2 WTO At
PRt R E L2 ) SR £ R 432 F 80 1998 & o

“‘Jf *‘% 3
%
F o
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HRETERERDH VIR IAESEF  wF L2 28T
m°¢%@mﬁ%@%?%%(mmMMMHMkmmmwmm’uTﬁﬁ
ITA): & % 4c 24 ¢ % (Live Swine from Canada) % 4 £ < & 8 5 &7
T AT 6 2 §E ¢ OE A 719 4% 3+ (British Columbia Farm Income Insurance
Plan-Swine Producer’s Farm Income Stabilization Program) > 2 § *& #7 & 45 2
BERTPERRY > A ETRETBIAAPEZR TS L AEFF AL AT
IRz A &R RO TR AP E R 2 B pF i AEL TR
733 % (Unprocessed Float Glass From Mexico) * » &0 # icfrff £ 0 F £
FRz-Bd HBEP % BN GT 2R G KIER A& £ (Trust Fund for
Coverage of Risks) » 32 A &R T > #75 & 0 S-S UERE . B
FreiA SR M- TR S EZ FAFRA T 2 G o
FZERFEPTIT ETRERPMN G PR NEZ EFE T AYGIA LN
Flt ITA sz B * RA La 3 BT - 189

W R REH T L R R Y PR AAME ke TR LA
P Renb] 0 A FEBES R Tw: R

Ryyp o LivE 7 5 e D ETH G R E 2 (Y s
ey aqafw.ﬁ_,( VBiE L e pk o RAREH S T L A G A B
T F BB L SR o T A S R R Hi 2 & g R
%%%%ﬁ THPEF T RPN AFZ LR AKX FTRIER N
T e R o - AR E 2 2 A %mﬂﬁ?%ﬁ*ﬁi-%*ﬁ’@
s R R TAERARFTI G AR R E AR
MELT A R ZARE o

18 Appellate Body Report on United States-Countined Dumping And Subsidy Offset Act of 2000, WTO
Doc. WT/DS217/AB/R, WT/DS234/AB/R (16 January 2003) para. 7.112 (12 * f§ 4 US-Byrd
Amendment)

R R RPN NI R AT A L% 0 T 620 2006 E 1
Ao

190 Appllate Body Report on Canada-Certain Measures Affecting the Automotive Industry, WTO Doc.
WT/DS139/AB/R, WT/DS142/AB/R (19 June 2000), para. 100. (™4~ #§ # Canada-Autos)
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dofe fpe TR 2| F#2 - @ ¢ o & EC-Countervailing Measures on DRAM
Chips % » w8 A2 2% 2.1(O)if % F + 2 ¥ 21+ (de facto specificity ) 7
AR R dpMs d kA pEdy %6 (KDB Debenture Programestructurmg
Programs) F]5 (1)® > #icg F £ E - ARk & 0 (2) I1* %3032 A & 4
% % A f B(Hyundai group) > m Hynix 2 2 # — B » 1% (3) @Rt +E %

2 EFpEES 0 3 A G Fla A EF P o Bl %k e fioh KDB
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224 o @ Hynix £ 30314 41% > & 2.9 ¥ 35 B(KRW 2.9 trillion) e1p4 734¢

B4 BEARER 2 R[4 Hynix @ X > HAFRE £« - BRI T £218
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TR NG o L xbizid] e i d § 2.1(c)iE he B Fl % (considered all four
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of these factors) 2. 16 » ™% % # nKDB i #3+4§ %*" Hynix £ 7 ¥ 9 }
P o 192

SCM ¥ % % 2.1 (c) ikt w7 1 F 2tz HerRiE > (1)

PLoTgg 2 g ) apgd 23 1980 # & d % W2 W% ¥ % % fe(United States Court of
International Trade, CIT)% & 1 %k - % Cabot &£ ¢ > CIT # 5 : “The determination of whether a bounty
or a grant has been bestowed must therefore be made upon the facts of each case... [Clourts have
recognized that they must examine the actual results or effects of assistance provided by foreign
governments and not the purpose or interventions. The question is what aid or advantage has actually been
received ‘regardless of [in] whatever name or in whatever manner or form or [for] whatever purpose’ the
aid was provided. “ - Cabo Corporation v. United States, 620 F. Supp. 722 (CIT 1985), cited by PIETRO
PORETTI, THE REGULATION OF SUBSIDIES WITHIN THE GENERAL AGREEMENT ON TRADE IN SERVICES OF
THE WTO: PROBLEMS AND PROSPECTS 123 (2009)

12 Panel Report, EC-Countervailing Measures on DRAM Chips, paras. 7.226-7.227.
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PR LS AARERT L R R AL T EEN 2 H
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(may) @ 22T & | (shall) > 4ps M AR TR L E‘E—;E'T’ﬁ Fa
fp s (may) 3% e BiRFApIE LA 7 3 F R e BRERFR
GHE P RS TRIFY L PG aeE

TiwE A EAL g8 Rk T A ¥ 2 UL (sectoral
specificity) ™ ¢t > E.F ¥ & BB R > 7 e an T RGN e s
(modal specificity) » '** FoRr e R e IR st B e
Wk AR ULNAARIL? B L FRAR DA §RT R R
REAERFT AR EOCH 2 G F A D 0 SR L AR BB
PEAAE R TR K > 4 PR H B 2 F(dr1 EEIRBZE)R Y W RF R
Fole T R BLERTEG AR AL ML EBTAG <R

RiEE TEREF MR AR UM B A R

TR AR e PR R S R A R AR T R S -
Het et AR S S R BRI <6 1t Xk Rk
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B RIL AR S H - e F Y RGP R R
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19 Panel Report on United States-Final Countervailing Duty Determining with Respect to Certain
Softwood Lumber from Canada, WTO Doc. WT/DS257/R and Corr. 1 (17 February 2004), modified by
Appellate Body Report, WT/DS257/AB/R, para. 7.123 (" f§ 4= US- Softwood Lumber 1V)

19 Marc Benitah. Subsidies, Services and Substainable Development, ICTSD ISSUE PAPER No. 1, 1, 19-20
(2004), also available at http://ictsd.org/i/publications/11480/, last visited: 2010/9/10.

195 WTO Secretariat, Report of the meeting of 24 March 2004, WTO Doc. S/'WPGR/M/47 (22 April 2004),
para. 54-59, 66-78.
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19 WTO Secretariat, Report of the Meeting of 20 September 2004, WTO Doc. S/'WPGR/M/49 (27 October
2004), para. 72.
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20 CTS, Communication from Brazil - MFN, National Treatment and like circumstances, JOB(01)/165,

(30 November 2001), para. 11; MARKUS KRAJEWSKI, NATIONAL REGULATION AND TRADE

LIBERALIZATION IN SERVCIES: THE LEGAL IMPACT OF THE GENERAL AGREEMENT ON TRADE IN SERVCIES

(GATS) ON NATIONAL REGULATORY AUTONOMY 102 (2003).

! Sacha Wunch-Vincent. The Internet, Cross-border Trade in Services, and the GATS: Lessons from

US-gambling, 5(3) WORLD TRADE REVIEW 319, 333 (2006).
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31993 Scheduling Guideliens, para. 10: “There is no obligaation in the GATS which requires a Member
to take measures outside its territorial jurisdiction. It therefore follows that the national treatment
obligation in Article XVII does not require a Member to extend such treatment to a service supplier located
in the territory of another Member.”

® WTO ¢ B p 1998 & & = § 3 7 741 {£3+$](WTO Work Programme on Electronic Commerce) » '
PR A BRI NHBRAET A A H I GATS e g * BT+ 2 5 o £ WTO,
Ministerial Declaration on Global Electronic Commerce, WT/MIN(98)/DEC/2 (20 May 1998) and
WT/L/274 (30 September 1998); Sacha Wunch-Vincent. The Internet, Cross-border Trade in Services, and
the GATS: Lessons from US-gambling, 5(3) WORLD TRADE REVIEW 319, 319-320 (2006).
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2L General Council, Work Programme on Electronic Commerce, WT/L/274 (30 September 1998) and
Council for Trade in Servcie (CTS), Work Programme on Electronic Commerce — Note by the Secretariat,
S/C/W/68 (16 November 1998), para. 29.

% Hong Kong Ministerial Declaration of December 2005,para. 46 e : T 'We take note that the
examination of issues under the [Work Programme on E-Commerce] is not yet complete. We agree to
reinvigorate that work [...]. [...] We declare that Members will maintain their current practice of not
imposing customs duties on electronic transmissions until our next Session. ; % Sacha Wunsch-Vincent,
Trade Rules for the Digital Age, (2008), available at
http://www.iie.com/publications/papers/wunsch1106.pdf, at 3, last visited: 2010/9/27.

BT m N - BN D FEFIRBFINIEHZ TN g -1 %fr;ifg;t— R i RO _/{lgg;
PRI E_F G SR o 4 A Patrick Low & Aadiyta Mattoo, Is There a Better Way? Alternative
Approaches to Liberalization under GATS, in GATS 2000: NEW DIRECTIONS IN SERVCIES TRADE
LIBERALIZATION, Pierre Sauvé & Robert M. Stern eds., at 452 (2000)

2% Panel Report on US-Gambling, WTO Doc, WT/DS285/R (10 November 2004) and Appellate Body
Report, AB-2005-1, WT/DS285/AB/R (7 April 2005)

9 US-Gambling — % & feif A BN AT E D B~ A X Hd e Al A
RenFAE S e @RI, A Julia Ya Qin, Defining Nondiscrimination Under the Law of The
World Trade Organization, 23 Boston University International Law Journal 215, 272 (2005); Eric H.
Leroux, Eleven Years of GATS Case Law: What Have We Learned?” 10 JOURNAL OF INTERNATIONAL
EcoNoMIC LAw 749, 769-770 (2007); Sacha Wunsch-Vincent, The Internet, cross-border trade in services,
and the GATS: lessons from US—-Gambling, 5(3) WORLD TRADE REVIEW 319, 335 (2006) ; &} ik > ( &5
®o(d FREZ L e BRS BLREHRIET S FE 2 {AFE2 iﬂgrﬁ”' SR8 EiE) 0 WTO
JRAZF B Bz o 42k | O271-3385 2005 & > e 2 FRAHT I F /RS VRB A
WTO sig * 1 5 % fhAe & g if -

20 CTS, Progress Report to the General Council, Work Programme on Electronic Commerce, S/L/74 (27
July 1999)(f#§ #- E-Commercial Report), para. 4-6 regarding Scope of the GATS with respect to the
electronic delivery of services.
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#. - Committee on Trade in Financial Servcies, Report of the Meeting Held on 9 May 2001, S/FIN/M/31 (1

June 2001)
262 CTS, Report of the Meeting Held on 28 June and 28 July 004, TN/S/M/11 (8 September 2004).i&+ &_
il = B

2% Sacha Wunsch-Vincent, The Internet, Cross-Border Trade in Service, and the GATS: Lesson from
US-Gambling, 5(3) WORLD TRADE Law 319, 323 (2006).

4 CTS, Work Programme on Electronic Commerce, Note by the Secretariat, S/C/W/68 (16 November
1998), para. 6, P A5 AT E S BE @ﬁkﬁiz} DR St S A Ul e R @ﬁ%ﬂlliz»#

B AR et 2n e 0 B CTS, Work Programme on Electronic Commerce -Communication from
Japan, S/C/W/104(25 March 1999), para. 4, % Blss i il § F /e d Tigsr | o BRI B4 2 s 7)
SE N e 0 B COMTD, Work Programme on Electronlc Commerce-Commumcation from the
U.S-, WT/COMTD/17(12 February 1999); 7 21 FI¥tE55 & phrRir§ kG 248 > Fa o ¥ Bl
o [ ZERE-H A AN B W4 g H - B CTS, GATS 2000: Financial Services
-Communication from Switzerland, S/CSS/W/71(4 May 2001); ;£74' B] i 58 4235 FRAF g {57} 5 3 322
# =458 > & CTS, Working Programme on Electronic Commerce-Communication from Australia,
S/C/W/108(May 18, 1999), para. 3.

% Emad Tinawi & Judson O. Berkey, E-Services and the WTO: The Adequacy of the GATS Classification
Framework, in the background documentation for the October 1999 OECD Forum on Electronic
Commerce, available at http://www.oecd.org/dsti/sti/it/ec/act/paris_ec/paris -ec_docs_2.htm. 1, 5-6 (1999)
cited from Judson O. Berkey, A Framework Agreement for Electronic Commerce Regulation under the
GATS 1, 2 (2002), available at http://www.cid.harvard.edu/cidtrade/Papers/eserv_frame.pdf, last visited
2011/1/6; CSS, Communication from Australia, Chile, Hong Kong China, India , Mexico and the Separate
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Customs Territory of Taiwan, Penghu, Kinmen and Matsu-Joint Statement on the Cross-Border Symposium held
by WTO in April, 2005, JOB(05)/90, para. 4,6.

%6 COMTD, Work Programme on Electronic Commerce-Communication from the U.S,
WT/COMTD/17(12 February 1999), para. 4.
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277 CTS, Working Programme on Electronic Commerce-Interim Report to the General Council, S/C/8 (31
March 1999), para. 4.

218 CTS, The Work Program on Electronic Commerce, S/C/W/68 (16 November 1998), para.33

1% CTS, Work Programme on Electronic Commerce — Progress Report to the General Council, S/L/74 (27
July 1999), para. 8.

20 panel Report on US-Gambling, WT/DS285/R, para. 3.221-3.238 and 6.422-6.426

1 Panel Report on US-Gambling, WT/DS285/R, para. 3.148, 3.161

22 Panel Report on US-Gambling, WT/DS285/R, para. 150, Fn. 268

% Panel Report on US-Gambling, WT/DS285/R, para. 3.161 and 3.210
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25 DS31/R (11 October 1994), & #8731 A= g 38 ) Fuzkm & % 420 o

% Panel Report on Japan — Taxes on Alcoholic Beverages, WT/DS8/R, WT/DS10/R, WT/DS11/R (11

July 1996) para. 6.33 and Appellate Body Report on Japan — Taxes on Alcoholic Beverages,

WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R (1 November 1996) at 18 (2™ #§ # Japan -
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Robert E. Hudec, GATT/WTO Constraints on National Regulation: Requiem for an "Aim and Effects" Test
1, 19 (1999), available at http:// www.worldtradelaw.net/articles/hudecrequiem.pdf, last visited: 2010/9/28
P gk %k N F LR LT K F Robert E. Hudee, GATT/WTO Constraints on National
Regulation: Requiem for an "Aim and Effects" Test 1, 15 (1999), available at
http'//www worldtradelaw.net/articles/hudecrequiem.pdf, last visited: 2010/9/27; #5.< & (9 % R 2 i+
BRE LSRRI 5 P S WA g2 iRt & dE) > WTO JRIF T 5 2l st
i+ o475 F 313-314, 2005 # ; William J. Davey and Joost Pauwelyn, MFN Unconditionality: A Legal
Analysis of the Conceptin View of its Evolution in the GATT/WTO Jurisprudence with Particular Reference
to the Issue of "Like Product, in REGULATORY BARRIERS AND THE PRINCIPLE OF NON-DISCRIMINATION IN
WORLD TRADE LAW (2000), Thomas Cottier and Petros C. Mavroidis eds. 38 (2000).
WO mm RS R EYE 2G5 310 EHhe ko sEe B WTO B LW R B2
i E&J_ Fonk B EEFA T A LA (2007), 159 -
20 Appellate Report on European Communities — Regime for the Importation, Sale and Distribution of
Bananas, WT/DS27/AB/R (7 September 1997), para. 241. ("2 = f 4 EC-Bananas III)
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under the GATS: Squaring the Circle?, WTO ECONOMIC RESEARCH & STATISTICS DIVISION-STAFF
WORKING PAPER 1, 39-40 (2006).
2 Appellate Report on European Communities — Regime for the Importation, Sale and Distribution of
Bananas, WT/DS27/AB/R (7 September 1997), para.241.
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IMPACT OF THE GENERAL AGREEMENT ON TRADE IN SERVCIES (GATS) ON NATIONAL REGULATORY
AUTONOMY 12-13 (2003).

30 sEgrT (WTO JRAFE A BN RF G MR AE ) Fer 2 EE% S 11248 > F 1485 2009 # -
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(Article VI has so far remained provisional in natural) e %] o 3>

FHARSEPNRTHIRIEF 2 pod L &2 & GATS % 16 %7
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31 GATT, Draft Multilateral Framework for Trade in Service, MTN.GNS/35 (23 July 1990)

2 Trade Negotiation Committee, Draft Final Act embodying the Result of the Uruguay Round of
Multilateral Trade Negotiation, MTN.TNC/W/FA (20 December 1991). ~ % % d GATT % Eﬁ'rfﬁ'i»i* 3
Authur Dunkel % ! > B2 g 4w b 22 AR R T X k> g | v A2 AA i3
SpRTog- zi{%?;ﬁ Efdw st gREL [ FERZ Lo ELﬁ-\x;t% » GATS
A PRIR B RIS B AL AT Y o B2 pie < B2 B AL 0 2008 £ 10 e

333 WTO, Annex C to Hong Kong Ministerial Declaration ,WT/MIN(05)/DEC (22 December 2005), para.
5

3 WTO - Disciplines on Domestic Regulation Pursuant to GATS Article 17:4 Consolidated Working
Paper, JOB (06)/225 (12 July 2006)

% WTO, Draft Disciplines on Domestic Regulations Pursuant to GTS Article 6:4, Room Document 2639
(2 October 2007)

%6 WTO, Revised Draft Disciplines on Domestic Regulations Pursuant to GATS Aritcle 6:4, Room
Document 474.08 (23 January 2008)

37 WTO, 2™ Revised Draft Disciplines on Domestic Regulations Pursuant to GATS Aritcle 6:4 Room
Document 2160 (20 March 2009), # 2010 # 3 7 22 p A=« B¢ k¢ > » 122009 # 3 7 2 3 J§ 9%
PERLEABAH TR E R E BRI 2 ERE > S AR Y % (Annotated Text of
March 142010) ¢ 3% ¥ k¥ 2 3v B ¢ ¢ A2 28>~ e 2 g A 7 i id & £ @A (areas
of possible convergence ) » Tt i § F i * £ @2 % o FAEATT > (WTO JRIFF 5 WP REF M
ROATIR R ) SRk 2 BT S 1128 0 F 153,160 0 2009 #; ¢ g AT T (o 8 WTO ¥ )3 sk,
http://taiwan.wtocenter.org.tw/issue/issueSERVICES _intro.asp?id=18, last visited: 2010/10/19

3% WTO Doc. S/L/64 (24 December 1998)

%% Panagiotis Delimatsis, INTERNATIONAL TRADE IN SERVICES AND DOMESTIC REGULATIONS: NECESSITY,
TRANSPARENCY, AND REGULATORY DIVERSITY, at 94 (2007).

30 AADITYA MATTOO AND PIERRE SAUVE eds., DOMESTIC REGULATION AND SERVICE TRADE
LIBERALIZATION 3 (2003), indicates “Given the importance of the regulatory dimension in the
liberalization process, Article VI on domestic regulation plays a key role in the opening of services
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markets. Coupled with Article XVI on market access and Article XVII on national treatment, Article VI
can indeed be seen as the third complementary dimension of a three-pronged approach to effective access
to services markets.”
USERTT 5 (WTO PR T % BN % F MR ATIR ) se= S F5mh % 1128 > 7 146 0 2009 & -
62 Erich Vranes. The WTO and Regulatory Freedom: WTO Disciplines on Market Access,
Non-discrimination and Domestic Regulation Relating to Trade in Goods and Services, 12 JOURNAL OF
INTERNATIONAL ECONOMIC LAW 953-987 (2009); Suparna Karmakar, GATS: Domestic Regulation versus
Market Access, ICRIER WTO RESEARCH SERIES NoO. 7, 1-52 (2007); Panagiotis Delimatsis. The Interaction
Between GATS Articles VI, XVI, XVII and XVIII after US-Gambling Case, NCCR WORKING PAPER NO.
2006/9, 1-27 (20006).
63 GATS % 16.2(a)is 2 :
GRS RN R RREL FE g AL
BEFAREFT ;l];jﬂF—] ¥
() fefffic® ~ b ¢~ B R B IRAR R B A AT ReRlL & R “’ﬁ?'lPF»iZ»Tf—fél‘—‘k 2 B
(c) MR R A EART R & K FA550 ;‘g#ﬂ T2 g H o VPRI F E 2 Bl JRIE
2284 AHE -
3% Federico Ortino. Treaty Interpretation and the WTO Appellate Body Report in US-Gambling: A
critique. 9 JOURNAL OF INTERNATIONAL ECONOMIC LAW 117-148 (2006); Joost Pauwelyn. Rien ne Va Plus?
Distinguishing Domestic Regulation from Market Acess in GATT and GATS, WORLD TRADE REVIEW
1-40 (2005), also available at: http://www.wto.org/english/tratop_e/serv_e/sym_april05_e/pauwelyn_e.pdf
last visited: 2010/10/19; ;< & » (d % B Z iHr‘F BELREGIRIEF 53 FH 2 A FG2L R
B iRl e R kR g ) WTO RS 7 B 730 3UfL 402 &£ 0 424K » F 271-338 » 2005 & -
OERTT  (WTO JRFFF 3 BN R F F MR RLIE ) st ,;éﬁprf‘a: 1128 > F 167 > 2009 & -

366
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] 4= AADITYA MATTOO AND PIERRE SAUVE eds., DOMESTIC REGULATION AND SERVICE TRADE
LIBERALIZATION 3 (2003) indicates “Whereas Article XVI primarily addresses all (i.e.discriminatory and
nondiscriminatory) quantitative restrictions affecting services trade and Article XVII disciplines overtly
discriminatory treatment of foreign services and service providers, Article VI aims to discipline more
opaque forms of protection embedded in domestic regulatory conduct.”
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AT L (WTO JRAFF 4 BIP % 7 MR AR ) se* 2 354 % 1128 0 T 168-170 2009 # -
368 1993 Scheduling Guidelines, para. 6. “Limitation on the Number of Service Suppliers: Nationality
Requirements for Suppliers of Services equivalent to zero quota.”

WER AR RER R TH R E 2 LR - .

370 Panel Report on US-Gambling, WT/DS285/R, para. 6.326-6.355.

7! Joost Pauwelyn, Rien ne Va Plus? Distinguishing Domestic Regulation from Market Acess in GATT
and GATS, WORLD TRADE REVIEW 1, 23-24 (2005).
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372 Note by Secretariat, Article VI:4 of the GATS: Disciplines on Domestic Regulation Applicable to All
Services, S/C/W/96 (1 March 1999), para. 3: “Measures falling within the scope of Article V1.4 are
intended to serve regulatory or other public policy objective. Their purpose is not to restrict trade, and if
they have incidental restrictive effective effects on trade, Article VI requires that these effects should be
the minimum compatible with achievement of the desired policy objective... By contrast, measures
intended to restrict trade and/or to discriminate between national and forien suppliers are dealt with under
Article XVI, Article XVII and the Annex on Article II Exemptions.”
373 . Joost Pauwelyn. Rien ne Va Plus? Distinguishing Domestic Regulation from Market Acess in GATT
and GATS, WORLD TRADE REVIEW 1, 25-26 (2005).
7 'WTO, Disciplines on Domestic Regulation in the Accountancy Sector, S/L/64 (17 December 1998),
para. 1: ... The disciplines therefore do not address measures subject to scheduling under Articles XVI
and XVII of the GATS, which restrict access to the domestic market or limit the application of national
treatment to foreign suppliers. Such measures are addressed in the GATS through the negotiation and
scheduling of specific commitments.”
TR 5 (WTO JRAFF 5 RPN T F MR ALR ) > se 2 23555 % 1128 0 T 169 0 2009 # -
¢ WPDR # 3+ § gt engndrs FP 2009 £ % - X E X R % 10 K b 0 SRR
' These disciplines apply to measures by Members relating to licensing requirements and procedures,
qualification requirements and procedures, and technical standards affecting trade in services where
specific commitments are undertaken. They do not apply to measures to the extent that they constitute
limitations subject to scheduling under Article XVI or XVIL.”
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TOBEAF i F Ao d B ATses 8 S 2 %% 8 WTO Doc. S’'WPGR/M/27 (6 June 2000);
S/WPGR/M/44 (28 October 2003), para. 68; S/WPGR/M/SI (18 March 2005), para. 12.

3 WTO Secretariat, Subsidies and Trade in Services, WTO Doc. S/WPGR/W/9 (6 March 1996).

37 PIETRO PORETTI, THE REGULATION OF SUBSIDIES WITHIN THE GENERAL AGREEMENT ON TRADE IN
SERVICES OF THE WTO: PROBLEMS AND PROSPECTS, 118-119, 162 (2009).

0 & < @ ”In sectors where specific commitments are undertaken, each Member shall ensure that all
measures of general application affecting trade in services are administered in a reasonable, objective

and impartial manner.”
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Bk 2 % 7 Markus Krajewski, Article VI GATS - Domestic Regulation, in WTO - TRADE IN
SERVICE, Riidiger Wolfrum, Peter-Tobias Stoll & Clemens Feindugle ed. 168 (2008); Panagiotis Delimatsis,
Due Process and 'Good' Regulation Embedded in the GATS-Discipling Regulatory Behaviour in Services
Through Article VI of the GATS, 10 JOURNAL OF INTERNATIONAL ECONOMIC LAW 13, 21 (2007).

%2 Markus Krajewski. Article VI GATS - Domestic Regulation, in WTO - TRADE IN SERVICE, Riidiger
Wolfrum, Peter-Tobias Stoll & Clemens Feindugle ed., 169 (2008).

% Markus Krajewski, Article VI GATS - Domestic Regulation, in WTO - TRADE IN SERVICE, Riidiger
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Wolfrum, Peter-Tobias Stoll & Clemens Feindugle ed., at 169 (2008).

3% PANAGIOTIS DELIMATSIS, INTERNATIONAL TRADE IN SERVICES AND DOMESTIC REGULATIONS:
NECESSITY, TRANSPARENCY, AND REGULATORY DIVERSITY 96 (2007).

%5 Panagiotis Delimatsis, Due Process and 'Good' Regulation Embedded in the GATS-Discipling
Regulatory Behaviour in Services Through Article VI of the GATS, 10 JOURNAL OF INTERNATIONAL
EcoNowmic Law 13,20 (2007).

3% Panel Report on United States— Restrictions on Imports of Cotton and Man-made Fibre Underwear,
WTO Doc. WT/DS24/R ( 25 February 1997), para. 7.65.("* = # # US-Underwear)

**7 T. Sunde, Moglichkeiten Grenzen Innerstaaticher Regulierung nach Art. VI GATS, in C. Tietje ed al.
(eds), BEITRAGE ZUM TRANSNATIONALEN WIRTSCHAFTSRECHT, No. 59, 13-14 (2006), 3! p Markus
Krajewski, Article VI GATS - Domestic Regulation, in WTO - TRADE IN SERVICE, Riidiger Wolfrum,
Peter-Tobias Stoll & Clemens Feindugle ed., 170 (2008).

3% Panel Report on Japan-Measures Affecting Consumer Photographic Film and Paper, WT/DS44/R ( 22
April 1998), para. 10.388.
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3% Appellate Body Report on EC — Selected Customs Matter, WTO Doc. WT/DS315/AB/R (13 November
2006), para. 200.:% w3t #% ¥ % F PANAGIOTIS DELIMATSIS, INTERNATIONAL TRADE IN SERVICES AND
DOMESTIC REGULATIONS: NECESSITY, TRANSPARENCY, AND REGULATORY DIVERSITY 98-100 (2007); F -
¥4 - Due Process and 'Good" Regulation Embedded in the GATS-Discipling Regulatory Behaviour in
Services Through Article VI of the GATS, 10 JOURNAL OF INTERNATIONAL ECONOMIC LAw 13, 22-24
(2007).

% Markus Krajewski, Article VI GATS - Domestic Regulation, in WTO - TRADE IN SERVICE, Riidiger
Wolfrum, Peter-Tobias Stoll & Clemens Feindugle ed. 170 (2008).

! Panel Report on Japan-Film, WT/DS44/R, para. 10.388

%2 Panel Report on Dominican Republic — Measures Affecting the Importation and Internal Sale of
Cigarettes, WTO Doc. WT/DS302/R ( 19 May 2005), para. 7.378-7.388; Panel Report on Argentina —
Measures Affecting the Export of Bovine Hides and Import of Finished Leather, WTO Doc. WT/DS155/R
and Corr.1(16 February 2001), para. 11.67-11.68 & ** GATT % 10.3(a)2- 3. » ¥ $5 11 55 42 GATS % 6.1
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3% T. Sunde, Moglichkeiten Grenzen Innerstaaticher Regulierung nach Art. VI GATS, in C. Tietje ed al.
(eds), BEITRAGE ZUM TRANSNATIONALEN WIRTSCHAFTSRECHT, No. 59, 23 (2006), 5! p Markus
Krajewski, Article VI GATS - Domestic Regulation, in WTO - TRADE IN SERVICE, Riidiger Wolfrum,
Peter-Tobias Stoll & Clemens Feindugle ed. 171 (2008).

3% Panel Report on Argentina — Hides and Leather, WT/DS155/R, para. 11.100

3% Markus Krajewski, Article VI GATS - Domestic Regulation, in WTO - TRADE IN SERVICE, Riidiger
Wolfrum, Peter-Tobias Stoll & Clemens Feindugle ed., 172 (2008).

3% =% 1 Panagiotis Delimatsis, Due Process and 'Good' Regulation Embedded in the GATS-Discipling
Regulatory Behaviour in Services Through Article VI of the GATS, 10 JOURNAL OF INTERNATIONAL
EcoNoMmIC LAw 13, 26-28 (2007); Panel Report on Dominican Republic —Import and Sale of Cigarettes,
WT/DS302/R, para. 7.379, 7.383; Panel Report on Argentina — Hides and Leather, WT/DS155/R, para.
11.86.
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43 WTO ;% 733%(legal Affairs Division)£ #F ¥ 1 (Appellate Body)# £ » # 77 ”One might wonder
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and obligations which members agreed in this negotiation. Why shall there be a rememdy against actions
that are not inconsistent with the rights and obligations, in other words, means that the WTO Agreement
does not preclude?” see WTO, A HANDBOOK ON THE WTO DISPUTE SETTLEMENT SYSTEM 32 (2004).
% Haochen Sun, TRIPS and Non-Violation Complaints: From a Public Health Perspective 1, 6 available
at www.cid.harvard.edu/cidtrade/Papers/Sun-TRIPS.pdf, last visited: 2010/10/30.
495 ROBERT E. HUDEC, ENFORCING INTERNATIONAL TRADE LAW: THE EVOLUTION OF THE MODERN GATT
LEGAL SYSTEM 7 (1993), 5! p Christophe Larouer, WTO Non-Violation Complaints: A misunderstood
Remedy in the WTO Dispute Settlement System, NETHERLANDS INTERNATIONAL LAW REVIEW, LIII 97, 100
(2006).
4963 H. Jackson, Dispute Settlement in the WTO: Policy and Jurisprudential Consideration, Research
Seminar in International Economics, School of Public Policy, The University of Michigan, DISCUSSION
PAPER NO. 419, 1, 12 (1998), available at:
http://141.211.144.225/rsie/workingpapers/Papers401-425/r419.pdf, last visited: 2010/11/1.
47 P, Pescatore, The GATT Dispute Settlement Mechanism: Its Present Situation and Its Prospect, 27(1)
THE JOURNAL OF WORLD TRADE 5 (1993), 5! p Christophe Larouer, WTO Non-Violation Complaints: A
misunderstood Remedy in the WTO Dispute Settlement System, NETHERLANDS INTERNATIONAL LAW
REVIEW, LIIT 97, 100 (2006).
408 “T3} e7°wrong cases”® 4p # J&3%(undesirable) 2 # if £ (inappropriate)#t % & = f# -2 =g
R PR GREAL G ARE R MBIy R P w e Ry BE > R L IR
i Sung-joon, Cho GATT Non-Violation Issues in the WTO Framework: Are they the Achilles, Heel of the
Dispute Settlement Process, 39(2) HARVARD INTERNATIONAL LAW JOURNAL 311, 329-330 (1998).
*Sung-joon, Cho GATT Non-Violation Issues in the WTO Framework: Are they the Achilles, Heel of the
Dispute Settlement Process, 39(2) HARVARD INTERNATIONAL LAW JOURNAL 311, 316-320 (1998); Thomas
Faunce, Warwick Neville, Anton Wasson, Non-Violation Nullification of Benefit Claims: Opportunities
and Dilimmas for Australia in the WTO Dispute Settlement System, in AUSTRALIAN PERSPECTIVES ON
WTO DISPUTE SETTLEMENT, Bray, M., ed. 124-125 (2009).
0 GATT % 23.1(b)#% » GATS % 23.3 % » TRIPS (Agreement on Trade-Related Aspects of Intellectual
Property Rights) % 64.1 i% » DSU % 26 1%
' John Linarelli, The Role of Dispute Settlement in World Trade Law: Some Lessons From the
Kodak-Fuji Dispute, 31 LAW AND POLICY IN INTERNATIONAL BUSINESS 263, 334-335 (2000).
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1% Sung-joon, Cho GATT Non-Violation Issues in the WTO Framework: Are they the Achilles, Heel of the
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L Appellate Body Report on European Communities - Measures Affecting Asbestos and
Asbestos-Containing Products, WTO Doc. WT/DS135/AB/R (5 April 2001), para. 186. (12 i -
EC-Asbestos). 8278 GATT % 23.1(b)i5¥ GATS % 233 ifif~> ¥ 2L 24pl > R R AT A - 5 ¥
> GATT 2438 F 1 472 #4388 2 47 5 7 #gde i * o Eric Leroux, Trade in Financial Services Under
the World Trade Organisation, 36(3) JOURNAL OF WORLD TRADE, at 426 (2002).

420" JOHN H. JACKSON, WILLIAM J. DAVEY AND ALAN O. SYKES eds., LEGAL PROBLEMS OF INTERNATIONAL
ECONOMIC RELATIONS : CASES, MATERIALS, AND TEXT ON THE NATIONAL AND INTERNATIONAL
REGULATION OF TRANSNATIONAL ECONOMIC RELATIONS 288-289 (2002).

421 -ww GATS % 15 54F b E A0 2 3830 FF 8 #2212 2538 F 15 QT3R5 JRIMAE RE2 S0 4 5 0 3%
Note by the Secretariat on Subsidies and Trade in Services, WTO Doc. S/'WPGR/W/9 (6 March 1996),
para. 20-21.

128



GATS % 233 E % :

TERFEB ¢ R RF BN FRERT SRGEHEF 2
fIE > A AL AR GFR 20 2 ST K
iR S 2 RRRIT2 o bR s ho e £ R R e R 1 E &

I
=
St
#
4
3
=
B
t»_

AR ETF O RIBELER TR - FF2ALRL R AR
BRZAEZART FREAEHEE LB SRy c FAAME AR RZE SR

&
P
3
~=
W

‘n_
=
=
w
Bu
4
Iy
I
Iy
%
(\
]
\3
34
s
L
N
N

GATS % 233 iRz £ FIE A28 ¢ R
%Wﬁ%ﬁ&mﬁﬁﬁ#‘ﬁ*ﬂ’ﬁ%ﬁ%‘@%%ﬁﬁﬁ“”?ﬁﬂ%
R BTARR ~ TE UGB TR E R o 8228 GATS %
GATT % 23.1(b)#E » "2 = F 4 1) ar FB 3718 7 55 ﬁméﬁﬁ%
Pl D R R R RO AR R R B T e RO T R 2 R
e GATS % 233 £ pIR S 23R 2 23R B 4B & FAtsR B £ ka5 i
2 TR R M 02) GATS if2 372 5 » GATT © § 50 £ (7 » %
B GATT e & g g g s T onig s > 4 Ew F ~ £ L4072 GATS 2
Hge* Fp g GATT % 23.1(b)"j£ff~7fﬁ'75 7k (23 201)° p a0 GATS

~

¥ ORLEF PR R 6T B %Y 0 (L E30 GATS 82 GATT t2bid F 2 %

&ﬁ%é~@Mﬁgg§%aiﬁm, kﬁﬁa%@#%ﬁ%ﬁﬁ
*1&%’3%@%ﬁﬁ&%GMT%$ @Ffiﬁ% 2B 2T A
2 @ ig< 1 If any Member considers that any benefit it could reasonably have expected to accrue to it

under a specific commitment of another Member under Part III of this Agreement is being nullified or
impaired as a result of the application of any measure which does not conflict with the provisions of this
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25 For details, please refer to Panel Report on Japan-Film, WT/DS/44/R, para. 10.42-10.89.

#26 GATT Panel Report on Germany — Treatment of Imports of Sardines, BISD 1S/53 (31 October 1952),
at 53 (™1 T f§ # Germany — Sardines).

#7 GATT Panel Report on United States — Restrictions on the Importation of Sugar and Sugar-Containing
Products Applied under the 1995 Waiver and under the Head note to the Schedule of Tariff Concessions,
BISD 37S/228 (7 November 1990), at 35.

% Alan O. Sykes, The Economics of WTO Rules on Subsidies and Countervailing Measures, CHICAGO
JoN M. OLIN LAaw & EcoNOMICS WORKING PAPER No. 186, 1, 18 (2003), available at
http://ssrn.com/abstract id=415780, last visited: 2010/11/2.
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#6 PIETRO PORETTI, THE REGULATION OF SUBSIDIES WITHIN THE GENERAL AGREEMENT ON TRADE IN
SERVICES OF THE WTO: PROBLEMS AND PROSPECTS 159-160 (2009).
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http://ssrn.com/abstract id=415780, last visited: 2010/11/4.

% GATT Panel Report on Australia — Ammonium Sulphate, para. 12.

9 Thomas Cottier and Krista Nadakavukaren Schefer, Non-Violation Complaints in WTO/GATT Dispute
Settlement: Past, Present and Future, In INTERNATIONAL TRADE LAW AND THE GATT/WTO DISPUTE
SETTLEMENT SYSTEM, Ernst-Urich Petersman ed. 162-163 (1997)

#9 Panel Report on Japan — Film, WT/DS44/R, para. 10.79-10.81
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SERVICES OF THE WTO: PROBLEMS AND PROSPECTS 160 (2009).

5 Sung-joon, Cho GATT Non-Violation Issues in the WTO Framework: Are they the Achilles, Heel of the
Dispute Settlement Process, 39(2) HARVARD INTERNATIONAL LAW JOURNAL 311, 311 & 325 (1998)
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