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BT ZETRESFBPMREZA L 2IE > B AL gETEL
KR s P o @ afEiEs ARE > R6(FF 5P T
(DF#F EF 307 P2 30 > ¢ $EIRAFT~ ~ 7 & 2 458 2 s gy
17 P (Compensation for services, including fees, fringe
benefits, and similar items) °

() B %7 % ® 2 % Jc ¥ (Gross income derived from
business) °

(3) s P4 A 2. 4xF (Gains derived from dealings in property) °
(4414 (Interest) o

(5)# % (Rents)

(6)1 41 £ (Royalties) °

(7)%41 (Dividends) °

(% 9 2 & k2 2 F4pE (Alimony and separate maintenance
payments) °

(9)# £ (Annuities) e

(10) * & %*% % % p¥ 4z » (Income from life insurance and endowment
contracts) o

(11):8 k& (Pensions) °

(12) F #xe ‘frf (Income from discharge of indebtedness) o

(13)p & % #74 e 2.y ¥ (Distributive share of partnership

2 RSB [BIRNE 2T 61 [ReY a f Ll RV R g

IRC 8§61. Gross income defined:

(a) General definition : Except as otherwise provided in this subtitle, gross income means all income
from whatever source derived, including (but not limited to) the following items: (1)Compensation
for services, including fees, commissions, fringe benefits, and similar items; (2) Gross income
derived from business;(3) Gain derived from dealing in
property;(4)Interest;(5)Rents;(6)Royalties;(7)Dividends;(8) Alimony and separate maintenance
payments; (9) Annuities; (10) Income from life insurance and endowment contracts; (11) Pensions;
(12) Income from discharge of indebtedness; (13) Distributive share of partnership gross income; (14)
Income in respect of a decedent; and (15) Income from an interest in an estate or trust;

(b) Gross references for items specifically included in gross income, see part 1l (Sec. 71 and following).
For items specifically excluded from gross income, see part Il (Sec. 101 and following).
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gross income) °
(14):# B (Income in respect of a decedent) °
(15)* & A2 & 53¢ 2 4 2 Jc ¥ (Income from an interest in an

estate or trust) °

=

dbiEY N T R 2k

5
H
.

» PRI F)E 3N W15 B A
AL AR R TG s e FIA R RGO - R L s
¥ 270, (catch all) 2 Bl 7R E e # U 2 H Ak p 3y L£EH
(business activities) ~ B A & &2 7% (personal services) g
~(capital) > # #%E & F & 5 RPN (regular) > &3 1 £F &7 4

ﬁ&iiﬁ%@’?ﬁé%%@’ﬁmi%ﬁéP@$f‘wﬂH

$ 15 AR ERE RS

HRARTERFRET FRTERSG > F5F LRST AN L
oG AKREDHETER e Sk ﬁmé@Miﬁﬁﬁ?éﬁﬁi
Vo R GFArEREARL > FARRMAR S E (F A
FRREAEE S AR T EP RS 2EFT AR R T
EFETE S AETE S T APIE R AE ETE g

$00F L e r e FORE A S R e v L e iE L Ty

% See Chirelstein, Federal Income Taxation, Westbury/New York 1977,P.8. ##id [ lﬁfr&réj ) <<Fruf’frr%1f
e [JF’?@%V Yo7 H‘\fi Eﬁ‘]zu,xfh 7 EHT3Y Fl 146 -

31 See McNulty, supra note 36, at 31,32. §&id || Hﬂ?#‘% J <<FFUF”Trf:JI;‘$d—‘ AU EAES) T’}*iﬂk%ﬁ%‘;
5Y37 4 HY3 1] 0 FI 146 -

3 [ Ja‘:ﬁfé Rk HpurR A S, J/ﬁfw i U IR E:%zv » 1993 & > [l
182 - I91 R I e BB#F%J&NHFi LTSS AL R
PRSI TR o A IRATIEATE B 24 [RET 1 TR VSR L i R A TR | (AR AR
P‘ﬁ‘ﬁ?fﬁﬁiiiiiﬁf? FYFIE S VB EAEES, » BLh FRRIV TRGRY R TS B ffrrﬁ%‘qm s A -
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iz s 4T 1A% 16 L RTAMTER T L2528
R T2 AW EREN 0 LA TR A A B2 R i
P e TIEAMREEEGTAR 94 £ 12 0 28 p 2 HF

d ARG LRFEBZMAE B E 0 ¢ 45 b g

TS EEEEE § AF R TE IR FZEF 1201E% ]

R T R AR BEE 2P A i% B 18 iR i
E] 12 ?P-ﬁ x & 75 o~ EA - R fmwﬁ‘fv{7 #%] X mfﬁ»%i%”f’li
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PRV R EN 4 R I PSRV S R - S T 3

E&]—Lf‘;/i‘i@’%% ’ l»’"&f'ztkj‘ Lr;p%\?";’}‘: )| ZSI}%‘ [ ERIVEKBY ‘Jﬂ*‘ﬁri‘gﬁpﬁ,m



R
B AT

H o P AR AT ARE LT

7

B4 K2 AR -

16



FZ& FREPRREENI ZEERRLIHER
-7 2R ¥F LAl Capone ¥ ft %k

EE DT L o M E o F R T BF LR
= Alphonse Gabriel (% Fl4-%8:# “Al Capone” - # =< 2 )
k3222 % %4 Al Capone FJH A ~ 282§ g 4~ A4 % LR
@k An e o HATH 2 PN BRESZ AT 2 FAY R
A P Y B o 18 Az 2] e

Al Capone — % #7582 & & > Bt 3
FARCIPEE B L I
U PRI T L SR BB A o TR A R kY

- AL iﬁﬁ“iﬂ@ﬁ &“%ﬁ*%ﬁ%@%%ﬁﬂ
wmA_ R &G A EA 1 E (Gains) 0 #H EFE L5 5 SRR
(Income for tax purpose) » # *|%7zk % g5t dg 8 45 = {118 2 5
o RFEIFTL LR O > B E AR SRS E KB o
Flpt o FIE A R A S LN 2 0 8 i kE BT B

AT 0 @ 2 kR EE LR S

ﬂq
|
4
=
A
=
=
?
T
‘;—- i
F_M
=
R
)
4
_'3’5
Pt
r
N|
N

{w

=
A
a

LEE S T

MERNZELE A G > BN G T BERE R avE A A#H o

%% See James. D. Calder, Al Capone and the International Revenue Service: State-sanctioned criminology
of organized crime,( Kluwer Academic Publishers, Printed in the Netherlands,1992, page 1 to 23).

34 Y I [PIRNE BT 61 [E57 a SfIEHE %f{ﬁ’?fsﬁ &5 (Expect as otherwise provided in this

subtitle, gross income means all income from whatever source derived.)]’;r"':ﬁ&?v?ﬁ%;[/ T oo E'HI?’EI"“L

S I REGY SR SIS T RS E G e B RGN R R AC AR IR AN

15 16 W REQE TR BREE RIS Eﬁr"ﬂﬁ £% éjiﬁf”rr% gt BRI S0P B -
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TR R A N RfvE EAH R 1913 F 27 3P ERRME AT
SEH e FE RBAREE L 2 513 & % (Sixteenth Amendment of the
Constitution) > H = B ¢ » A X i 4718 kR pcie fdr 2 1)

Tol BB WD ET Y o HTRAE P TG Y 40 5 R

Sy

P A g R e Ao et S £ R v e R

2

FREFHBiE> 5L 2 EE KPR EF 4 (Gross income) 1
BLA "f 2t ",f > BerE R e R EA KRR AT 71 (Gross
income include all income from whatever source derived except
as otherwise provided.) - 2 & & 10 *» 2% a1 1913 &g » ;2
(Revenue Act of 1913) » frp = R > ¥ 15 [ & ) g £ 17
5 3 (tax on any lawful business) o & 1913 & jz » j2 h~ % 7
Bz od "2 ¥ %55 (unlawful business) #7pP~er9718 o
BT RAR R T A I N o Bl 0 2 (SF S MR ZF EF Lk
Frehk 29 o ipHah gy FARAR KIS L 9715k 0 Sullivan % 5 H

PEE Lk o

=27 FWELE XBfEN

1. United States v. Sullivan® (1927)
% AR 1927 & > 44 Sullivan FIEs ¢ #iF 3 2 (7 5 7

S O B o TS R R [ R ] o RS NS ST H T SR T
7 E PR SRS R S BUFFNTAL - A BB S - @Eiﬁﬁ% s Bk g
AR P - B [T S PR S 0 1993 5 5 F1 100 (el |1 R g (X
B R A [l AR ) P i Y- W] 1998 F o B 70 o SUBIRAREE 5)- YRS p
L PR
Section 8. Powers of Congress
1.The Congress shall have power to lay and collect taxes, duties, imposts and imposts and excises, to pay
the debts and provide for the common defence and general welfare of the United States; but all duties,
imposts and excises shall be uniform throughout the Unites States;
% See United States v. Sullivan, 274 U.S. 259 (U.S. Supreme Court,1927).
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?IJ ’ é._g’/;

EEAAAAED > B E R RRM SRR Y FAER
2o R ERRRA L BMREF > T EREL P IFT HNE R

AR AT F A R (7L B (] 0 3 SEJ R iE 1913 £ e
AR T E R R F L F AT
P MR o ARE L ARTFZHKT 2 FEA

FEBF LA ETE B AR B ehT Ay o T

P ARZREREZERBIE ST ERT T pEe B 2 i
(Privilege against self-incrimination under the Fifth Amendment

to the United States Constitution)” » @ & R4 3% 7 % #718 en?

IR &AL o
AL AL A F et 2 F M. Holmes 14 - #0402 ordg o
25k ey For @ gt Fleni ok FRE BRI EF P

sz % 213 % a 7B AR AT KE § F 2 % (transaction of
business) #Ti&E B~ (gain) ~ Z F|(profits)friz » (income) ° "

bakfeanfe BT o AR 1913 & o or i Srdh T chh o0 T ik i

RS B TS Y B I 9R T R T PR AR At = PRIy o

FT o

® S| 9RNE (Internal Revenue Code) 677 4 PSR - LT A ERL 1086 F (55 qu;

b 1874 = Vi o S EEY ﬁ’rﬁ"g”[i«'ff&mxgﬁu&ﬁi [ rf"' & Hliﬁ’}%ﬁuﬁu L0 E F%z

TR LY o Bt 1919 2 0 fIIF IS £ grrﬁ uﬁg,;;k g;_ﬁr‘?s 1;& i J,-‘J?I.’}

[Eo “ T‘J%;Eii[ r&pﬁéﬁ' » 7 1926 ?F#m?y ryFFEJ [ T s 1939 ﬁ”j‘%‘ﬂ’rﬂ By

Rk (fa o378 1939 ?Fpl{ [BERE Internal Revenue Code of 1939”) ~ ?FFTE'F Y H [ pUAT
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W

* Ty % (business) 3 » R Ece ~ FiEe P 4 T
2 ) (lawful) ehz e > Haphe 30 % 2 Kip k™ LE - SRR
¢4 X 1913 Epdsfer iz - AT B2 M A2 b ezl

H

3

\

—

TR REIT A E R R BB AR R ey
B2 T 0 BB IS 1913 B MFe » 2 AR 0 P BEMER S R
FEH TR DY EALH A T2 SFEFLIRT AR

fL & a% o

5
'
)
f}t
¢ N
>
Tv—

DY AR R FRPI SR > e BT BRE R B o

2. Commissioner v. Wilcox (1946) & United States v. Rutkin (1954)

B X w it Sullivan &2 fe e FEaliF B § F i 8 RS
el e I HE U AN E > TR AR R PR 2
Commissioner v. Wilcox % United States v. Rutkin & % eE § %

B

i 1946 & 2 4px = 0 Commissioner v. Wilcox — %7 » 44
Wilcox F]5 & @ gt > @ ARH 2 299807 0 § & R 97 41
VAR oA R RS e 2R L PR B4
(The Ninth Circuit) X # RF=RE& B Ffr o BB 22 o 305

GERE DA ETE AP EFER RN 1939 Ep RS 22 %% a

fiey ’ﬁ%ﬁfﬁ 1926 =+ Eﬁ)ﬁ%{’? FURRE 0 BT 213 %57 a fi”Section 213 (a):...gross income includes “ gains,
profits, and income derived from ...the transaction of any business carried on for gain or profits and
income derived form any source whatever.”
¥ FRP £ “These words are also those of the earlier Act of October 3,1913,c.(38 Stat. 114.167),
except that the word ‘lawful’ is omitted before ‘business’ in the passage just quoted.”
0 vk % iR, Forbidden traffic Act. N.134, 5.
“0 e Sullivan 4 A uj‘ﬁ R IA Y BT o~ ST A~ YT BRI RIR I7
2 See Commissioner v. WI|COX 32; U.S. 404 (U.S. Supreme Court,1946).
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FABEB PR o FP > KR EIRRE ARRL PE 0 X HR

7

poE R ST S 9T ¥ (Gross Income) 2§ ]

#1954 # United States v. Rutkin %*¢ > 42 Rutkin %] i ¥*

o ERAEATE A ABZATE S Y AR AR RS LR o
k(s FTBINE B E e o B i T2 d Ao iE Wilcox

P o REMEHYR R RNER LEREI Y EER

f;’é A
SRS F C LR TR VRS SR ST

FRENE B2 eVilcoxk? AN B kiH I ETHI2
fort¥ (Taxable Gain) P& i @ % - ~ BpFRir A & FHZTE G
ERSIELE S S :épyffc%qﬁ»‘ @l 5 g FEFEak

Fipd R TEFOE A AR S
HALrr @Y o mhde o Wilcox & Rutkin %z B % i b 2Pk
Piv BFiElap R eHBN2HMTE2Z % - 7wk 1927 & h

0o BB RILE R R

4k
‘mis}

AT o R LR E[@pﬁﬁf’ﬁﬁ;ﬁ% S py f‘*;??rﬁl;‘/ e ATt EURCY filEg™ : Gross
income includes gains, profits and income derived form salaries, wages, or compensation for personal
service...of whatever kind and in whatever from paid, or from professions, vocations, trades, business,
commerce, or sales, or dealings in property, whether real or personal, growing out of the ownership or use
of or interest in such property; also from interest, rent, dividends, securities, or the transaction of any
business carried on for gain or profit, or gains or profits and income derived from any source
whatever...” . See 22(a) of the Internal Revenue Code of 1939 > 26 U.S.C. (1952 ed.) 22(a).

* See United States v. Rutkin, 212 F.2C 641 (U.S. Court of Appeals, Third Circuit, 1954).
° ﬁ%ﬁ@%ﬁ]@;l (AR £57...a taxable gain is conditioner upon (1) the presence of a claim of right to the

alleged gain and (2) the absence of a definite unconditional obligation to repay or return that which would

otherwise constitute a gain.”,. See Commissioner v. Wilcox, supra, at p.408.

© PRI SIS B B IR ILY TRl - ORS E
E Rt ﬁb%%ﬁ*@ P“%ﬁi# 7RV VATFRANT N R S Vrﬁﬂ @*IJ [“IF“*' ﬂ*‘?ﬂ?ﬁ*ﬂ
H SRR s o B e RSS! E T 0 P TR T
(Constructive Ownershlp{ [EELFT AT (8. ﬁﬁ' PEAT  (GELE Bt A I/T]E}[u>£ > Yk &fF il v Y
57 % 574 ] 1991 F > F1 20 -
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Sullivan % » %% 2 Bx § FF R # 3 718 F] 3 JPAL B ol » 2% 3 S0
FTILS R R o F 0 B TR 2 R E o AL A A A
FEATE G B R 2w slAE B R 38 o

#E’T—ﬂ;&é v BB E i A R enBEPEF* A Wilcox & Rutkin
F2BERE > AR MALE R ELL G R A 2
FTILGE A E TR Y A A Pf o i E_Rutkin & g
° 7]

cch7 2T PR E AR B R R4ES 7 4 ot 0 & Rutkin

X
A
5
%
Wa
o
ok

b\ﬂ\

hofe TR E WA 0 TR A Rutkin 7 M IRF %7 E 47

!

2 A2 FF 1 © 401329717 (Control over it) > @ 3 & I 2 5
i i (Realizable Economic Value) » [ £rat#s >t dfift B o B &
ﬁ’sr—s /zJ‘ F?D'J'L’V'IE * L.’EE"J ﬁ_ RUtkln —'7%_ éx 3 »h B /ﬁ?/rf s l_;\:‘]LLL ;?ft'? 7:[»2»%

B SR R S )

\

-

T hopt o kB2 A% Rutkin 25 &R % Wilcox %
] T_engg ] o & T 1961 & ¢ James v. United States & ¢ =
R oEBERTAEELALT Y o KGRF E Wilcox % aaid-d - A4
Bk o X BP 2 5 R o ppt Wilcox 22 * ik James %

fogea Bk o

3. Commissioner v. Glenshaw Glass Co., (1955)

BA%? o 44 Glenshaw Glass Co., Flir2 #EEr TF iy
#7172 | (Antitrust Act) 2% > E @2 a2 £ (Punitive
Damages) * & & #-Bs 0 e » 7] » AT IE > @ AL B ALE A 0 &R R

v L sy e 48
zﬁ;é?ﬁ';fﬂ, 0

T 5 JfFE' (3~ R PR A <<1EiiiFfrrﬁ SR BT ) @TW%];:E’;’ 5720 9> 1992 F » 151 &
Tefot > (G A A I/ 4 iiniﬂ u » JY57 E AT 41> 1991 F > F120 -
8 See 348 U.S.426 (U.S. Supreme Court, 19§
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ks A L DI E B A BB RS R AL
B &Y BAMATE T R DT L E A § s
i F Barl Warren 1 % > &8 sraFavpghy 4 L8P > Bk ok
fiE % 22 0F a B (BRKRBirap 2 S 6l 1Fa B2 FAR
F)o A MEFERfA T 2 D adfmimE # (the full measure of its
taxing power) > 7FE R € AroEF AR B IEL S LA kL A &Pk

Flv o o1 el (Gains) 382 & fno Gi A A G U e

BR 2P asrsy s FEILEH R 2 0 LR K

=
i
(w
VT,
-
S
=)
¢
/H}
_k};é
>
B
|
()

E R P H okt § (accessions to
wealth) : %= ~ ¢ PR R(clearly realized) ; % = ~ pfi& %
APH 5 = > adr 4l (over which the taxpayer has complete

dominion)" o f€x* » FARATE L300 F L iF EnL|ETRE o

4. James v. United States: (1961)
* %A%+ Fugene James = 1 € 4 ¥ & ¥ - =B R A& 1951 1 1954

E@’ﬁﬁ%ﬁﬁl@&&%ﬁ%%??%&Qﬁoﬂ%ﬁﬁﬁﬂﬂ
Pk e B LR RAT) o A RS - i ik Fe(Seventh

Circuit) ' FIZ F2RE B 2 1n o

mng F 2 Mr. Douglas + 2 F edri ik L3¢ 3
B MR TIE TR B A S 0 B Hh BN A E e

T,

‘FK:U; EEQ E%tyfji o ,,“ < ’/\ mé@ 1939 ‘&—» F\ 7}&42‘ 22 '7:'1‘-%: a J:E Li_

¥ 2 AT E (Gross Income) - fhdg & A K iRenarg #r @ o ¥

* See Commissioner v. Glenshaw Glass Co., 348 U.S. 426.431.
%0 See James v. United State, 366 U.S. 213 (U.S. Supreme Court,1961).
o R £ “ Gross income includes gains, profits and income derived form salaries, wages, or
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‘b 1954 & 2o o FriE % 61 iF % a I H AT (Gross Income)
ZARE o4 EPR AR Gl R BRI 3 B RRR

B o2

£ o

-\

ZUH g AT

—

Fleb o A P R J e A 0 Beg iE i 0 TR FE
Fh RO A MR eE FHE SRR AR

BT H o FA I BRI LR BBy

EPRP O QARERATEFNEHI 2 EFERRBLED AT
THRH R Z TR M F ERESMTE RIS F 53 ETEEAT G

Flut o BN E fe e 1946 # Wilcox & o #7307 LR
AR WA Pz h o B A kY R B2 B

BULRWP > TR AR AR RE RARE W ¥ AR AT

ﬁﬁﬁ%ﬁA’?u&ikfﬁnyw GE R LR R 4
B or (89 qoif™ e k2 n i WA RS i I

Hﬁi#%’%%if’ B HALGAE R 2 AT s peAp e o BT

compensation for personal service...of whatever kind and in whatever from paid, or from professions,
vocations, trades, business, commerce, or sales, or dealings in property, whether real or personal, growing
out of the ownership or use of or interest in such property; also from interest, rent, dividends, securities,
or the transaction of any business carried on for gain or profit, or gains or profits and income derived
from any source whatever...” . See 22(a) of the Internal Revenue Code of 1939 » 26 U.S.C. (1952 ed.)
22(a).

2 HEY e 2 61. Gross Income Defined. (a) General Definition- Except as otherwise provided in
this subtitle, gross income means all income from whatever source derived...” (26 U.S.C. 61(a).)

* EUR %, “The obligation to repay cannot be used to offset gross income because the debt is not
recognized at the time of the taking.” See James v. U.S., 366 US 213 (1961), 881 S Ct 1052, 61-1
USTC 1 9449,7 aftr2d 1361.
> ‘ifﬁﬁ’ﬁw “In the event of actual restitution of the embezzled funds in a subsequent year, the taxpayer
may deduct in that year the amount repaid as a loss incurred in a transaction entered into for the profit.”
See James v US, 366 US 213,220 (1961),81 S Ct 1052,61-1 USTCY 9449, 7 AFTR2d 1361.
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é@i&A&k%%n%%@%ﬁ’z%& I3 1T B H fuiE R T
o

(¥

FARBABOLH > BT hpt R R L VLR RS 5 AT R

GERT P e p T L
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E 2R F Wk o MY E R A E A B R H 6 A4

xR eI PR u—r)].;zgﬁ»#; 027 AR P AR 2 R AL A R

(1) #¢ (Embezzlement)
% 1962 & crMuldrow v. Commissioner %% 1963 & cr1Neremv.
Commissioner %°'¢ » H A S %2R p » R 574275 AP

gx&%@iﬁ%ﬁ’&{jﬁﬁﬁﬁnéw 2N R Y L

FHAEMELISES S Pl fY TR EEF L 0 PFEA
e 2 BT Y HA R R AL > & 1987 # 0 Parker v.
- B idh o BRI E PRAEL FTHE

2
f
> L A N 2. [ v » Ve L [ | RS 2
FIE ’ -'?K%/))ZFB’\]E}% /z":‘ I}%[!— Eﬂ;-‘l-:j\’;é: ’ E\: F:i?%]£+i A ke had lig

PR ER PSR 3T il R S

% I A E A AT ﬁF FRIREER I o B2 7547 > GRF AT BBV » %JF T

Y57 H 2741 > 1991 F > FI 24 o [ERE [FIFIARNE -

% See Muldrow v. Commissioner, 38 TC907 (Tax Court, 1962).

57 See Nerem v. Commissioner, 41 TC338 (Tax Court, 1963).

%8 See Parker v. Commissioner, TC Memo, Tax Court,1987-307,53 TCM 1199, { 87,307 P-H TC Memo.
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2 & % 5 %1t 1975 # o7 Quinn v. Commissioner %™ Al4 { & 4%
*WW°%%&RpﬁaﬁAuﬁ?%ﬁwx%%@,ﬁggk%ﬁ

Lo phpfat EEPHERR A ANERE: FFEE 7

Borh s RS R Y S AR A0 & R A WP
B TR AR F

F2AERANE PlAedp A WA 54K 0 32 B AT 2 R AT A R

ik

4

ETIRN

FLARFSAF Fes v E 2 (Fraud) » 7 smp 87 2 (7
2 R 0 RE R A
foori@ o ket 1976 % Small v.

|3 E AT K AL IE 2
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Beng & o AR LS 2 BATE 0 Y T BT E R

i 1988 # ¢ Recklitis v. Commissioner % ¢ » A4 5 F 3 &
P2ZHAEF BMA ] REAES T B B E T IRA AR

Bend B oo m gl BB 2 flE 0 Bld S AdmAEED ¥ - h

%% See Quinn v. Commissioner, 524 F2d 617 (7" Cirtuit Court, 1975).

80 “A taxpayer’s note evidencing the obligation to repay will no support a deduction; payment on the note

is required” . See Quinn v Commissioner, 524 F2d 617 (7" Cirtuit Court, 1975),75-2 USTC 19764,36

AFTR2d 75-6058.

61 “Embezzlement is not a business, so deductions for restitution of funds cannot produce a net operating

loss that may be carried back or forward to other tax years” See Hankins v. US, 403 F Supp 257 (District

Court Mississippi, 1975), 75-2 USTCY 9746,36 AFTR2d 75-6008.

62 See Small v. Commissioner, TC Memo, Trail Court, 1976-364,35 TCM 1656, { 76,364 P-H TC Memo.
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(3) B (Extortion)
“,f T b it Rutkin EFATsla #r R TR E SfenR 3L 0 2 1961
# James HTHR N A2 B 2@ RS P o v E B APM S
Pl 3tem 2] & FIR k7 5 P2 3 i ot o blde iRk (Protection
Payments) # 4 &3tv % (Hush Money)™ « # %™ 1 fFip i 0 Wit
4

2R B A2 FIE 0 B - AR SRR 2 B

(4) #5& (Theft)

% 1978 & Ayers v. Commissioner - % » ;2 e 232 % 2 L&k
AR RE Y BB s S F E R AR TEY - 2
s G H AR R ENB]A-E P Y EEPA RO o B TR A B

WEE s et B E ]~ R 2 BRI o Y AR T o
P AL g dipE @ﬁ%ﬁ&ﬁﬁugﬂ%%&% R e a2

Ag..

FI8 > T5 DB F &2 ey 7o

63 See Recklitis v Commissioner, 91 TC 874 (Tax Court, 1988).
5 See Rollinger v. US, 208 F2d 109 (8" Cirtuit Court, 1953),53-2 USTC 1 9647,44 AFTR 582.
% See Ayers v Commissioner, TC Memo, Tax Court, 1978-341, 37 TCM 1415, { 78,341 P-H TC Memo.
% “The Service and the courts were able to tax criminals on income received from the property after the
taking.”  See Schira v. Commissioner, TC Memo, Trail Court, 1956-35,15 TCM 155, {1 56.035 P-H TC
Memo, affd 240 F2d 672 (6" Cirtuit, 1957).
87 “The proceeds from the sale of stolen goods are also taxable.”  See Bennett v. Commissioner, TC
Memo Trial Court,1956-34, 15 TCM 150, 1 56,034 P-H TC Memo,affd 245 F2d 242 (6" Circuit Court,
1957).
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(5) 4=k (Kickbacks)
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Pl AT o e L AH A EEARY o Ak R A ASTEE A
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1989 & Reid v. Commissioner, TC Memo % ° #7% ¥ — 3§ X |ci
M2 pidk e 3Rt s - mF Lot s ZFAFLHLRFET L
F%le“\ XEFHTOE R CEIRE ."1%53‘_ S EI S E i v T4

s f T 5 pdtenin £ > 7 d ?54 R R TR o 3 2 e iR
AtE S o LA ILA P U LRI G £ R G b AR S
S0l R PR ATIE o R PR E L 0 s FA kR
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Tax on any lawful business. ([ 1%

- & Gl A2 1]
AR EEFHFMRLERFAE
Revenue Act of 1913

R A e
R )

£ ?ITW

A

Holding: Unlawful gain is taxable.(]

United States v. Sullivan » 1927

HURE ] [ P A3
BT AL 2 IR AT A

A 4

P )

Commissioner v. Wilcox » 1946
Overruled by James v. United States, 1966

Holding: Embezzlement income is
not taxable. (2]} :Fﬁz’f (P
[TV S AR - T R -

\ 4

@?[JH{FQZJ/ %1 James FHERA - )

\

Holding: The court held the

Commissioner v. Glenshaw Glass Co.,
1955

Congress, intended to tax all gain

except that which was specially

exempted. (M R 2 EE ) ]9

Lo I I L o bl
£ RS SR e)

James v. United States, 1961

Holding: Ill-gotten gains constitute
taxable income, even if they must be

repaid. (SFREH I 15 A 4 T
52> S T f R )
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8 |RC §6011 General rule: When required by regulations prescribed by the Secretary any person made
liable for any tax imposed by this title, or with respect to the collection thereof, shall make a return or
statement according to the forms and regulations prescribed by the Secretary. Every person required to
make a return or statement shall include therin the information required by such forms or regulations.
8 IRC §7206 Fraud and false statements: (1) Declaration under penalties of perjury: Willfully makes and
subscribes any return, statement, or other documents, which contains or is verified by a written
declaration that it is made under the penalties of perjury, and which he does not believe to be true and
correct as to every material matter; or (2)...
% |IRC §7201 Attempt to evade or defeat tax: Any person who willfully attempts in any manner to evade
or defeat any tax imposed by his title or the payment thereof shall, in addition to other penalties provided
by law, be guilty of a felony and, upon conviction thereof, shall be fined out more than $100,000
($500,000 in the case of a corporation) > or imprisoned not more than 5 years, or both, together with the
costs of prosecution.

45



Fz& T2p#: 5% R AF RERGS T
-8 T2 p@Ee % RAARop 3

AERPPEFI A pEe B g EMAS A 1911 # Wilson
v. United States % ¢ » FB 4ot 45 S 324" - R pehiziv iz &2
Ho o T rHEEHAAMEFRROEN SN T T A B R

Pl St gh o e > T A SRR o £ RN E 2 H 2

Sk
i
<

$hgzgm WA pge k2 LRgp et

A
=
@&
e
S
ol
A
=
W N
i
-
=
ETTRS
>~
AnS

)

=
7

<
<k

NEEERAEY 0P XA DRT 0 G
FRe: R Y B F M A NG 2 FeE ThEe Bk HiEp
2o A B RS FEN L AL R ERSD R kTR
A RA gD 0 A I ARBERAS BRBEFTRADT 2R ZER

A AKEA A A pFEE R aiEEY LR ERL AT 18 EA

% See Wilson v. United State, 221 US361 (1911)
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“No person shall be held to answer for a capital, or otherwise infamous crime, unless on presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in
actual service in time of War or public danger; nor shall any person be subject for the same offense to be
twice in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property
be taken for public use, without just compensation.”
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% See Wilson v. United States, 221 US 361 (1911)
% See Shapiro v. United States, 335 US 1 (1948).
% See Coach v. United States, 409 U.S. 322(1973).
e MIE I ‘EJ! £ fi7 " testimonial or communicative ; %4 a2 ,glﬁ’%ﬁq TR ] s
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105 See United States v. Sullivan, 274 U.S.259 (1927).
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2. Lewis v. United States (1955)

Sullivan % #73; = 525 8L > & Lewis v. United States(1955)%
AR BRARE o AR EE Y P*Tg‘ T ¥ EF ’VSF-‘*T* #i(Federal
Gambling Tax) % % iz/* #.(Registration Requirement) #r& Fz2_%

AR LA Y ARSI A b B ATHL Y 22 A M

106 «|f the form of return provided called for answers that the defendant was privileged from making, he
could have raised the objection in the return, but could not on that account refuse to make any return at all.
We are not called on to decide what, if anything, he might have withheld.” See United States v. Sullivan,
274 U.S.259 (1927).
17 B2 > (DISCLOSURE OF ILLEGAL GAAINS AND 5™ AMENDMENT PRIVILEGE: A
STUDY OF AMERICAN INCOME TAX LAW )» a5 45 1984 & 6 | 95 F1 122 skt EI “While
the court did not reach the questions of whether the privilege entitled the taxpayer to withhold
explanations of his sources of income, it implied that the disclosure of amounts of income was not
incriminatory,...”
108 «|t would be an extreme if not an extravagant application of the Fifth Amendment to say that it
authorized a man to refuse to state the amount of his income because it had been made in crime.” See
United States v. Sullivan, 274 U.S.259 (1927)
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3. Garner v. United States > (1976)

W ¥ - Bip M eh¥ £ % b Garner v. United States »4%% Garner
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% «“Since the initial decision to gamble was voluntary, the required disclosures were not compulsory and
therefore not violation of the Fifth Amendment right.”See Lewis v. United States, 348 U.S. 419 (1955)
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110 gSee Garner v. United States, 424 U.S. 648 (1976).

111 gee 425 U.S. 391 (1976).

12 |f a witness under compulsion to testify makes disclosures instead of claiming the privilege, the
Government has not ‘compelled’ him to incriminate himself. See Garner v. United States, 424 U.S. 648
(1976).
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113 See Leah A. Kahl, Incriminatory Effects of Compliance with IRS Subpoenas for Personal Documents:

An Analysis of Current Approaches, 1966, William and Mary Bill of Rights Journal.
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116 gee Wilson v. United States , 221 US 361 (1911).

17 See Coach v. United States, 409 U.S.322 (1973).

O TIRERE ) e P HESS R T pL 1890 £ (1157 Samuel D. Warren 71 Louis D.

Brandeis B [fJ FLApY T The Right to Privacy | ° 7 ghn ¥ %ﬁf[ld[“ AR M Cooley [t

E SR AR E, i' JV##F]| (Right to life) Z=REV fF]|(Right to be let alone) -

= [ES«”?J{? ui?*E Y 71 EFIY © “Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble, and to petition the Government for a redress of
grievances.” e

120 SBE AR HTS 15 51 3 (F1Y : “No Soldier shall, in time of peace be quartered in any house,
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% 1870 & » £ Repdszyz » 2 (Revenue Act) 377 — 3B iE~>

without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law. ”
121%‘;@52'3?@%[5%@;@ [SIHE ST 4 [FLL © “The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants

shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the

place to be searched, and the persons or things to be seized.” -

122 s pHF % > (DISCLOSURE OF ILLEGAL GAINS AND 5™ AMENDMENT PRIVILEGE: A
STUDY OF AMERICAN INCOME TAX LAW) » fuiNE5H » 1984 & 6 F| 5 » [1 119 o fgafl R
“The traditional view is that the privilege extends only be testimonial utterance. It is not usually
considered to extend to something which is not oral testimony or documentary evidence....Subsequent
cases from both the Supreme Court and lower courts have upheld the tendency that the privilege covers
any requirement that the accused engage in non-verbal activity.” -
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123 See Joseph J. Darby, Confidentiality and the Law of Taxation, 1998, 46 Am. J. Comp. L. 577.
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124 IRC §6103 Confidentially and disclosure of returns and return information.

() Returns and return information shall be confidential, and except as authorized by this title-

(1) no officer or employee of the United States,

(2) no officer or employee of any States, any local child support enforcement agency, or any local
agency administering a program listed in subsection (1)(7)(D) who has or had access to returns or
return information under this section, and

(3) no other person (or officer or employee thereof) who has or had access to returns or return
information under subsection (e)(1)(D)(iii),(1)(12),paragraph (2) or (4)(B) of subsection (m), or
subsection (n),

(4) shall disclose any return or return information obtained by him in any manner in connection with his
service as such an officer or an employee or otherwise or under the provisions of this section. For

purpose of this subsection, the term “officer or employee” includes a former officer or employee.
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IRC 86103 Confidentially and disclosure of returns and return information.....

(c) Disclosure of returns and return information to designee of taxpayer.
(d) Disclosure to State tax officials and State and local law enforcement agencies.
(e) Disclosure to person having material interest.
(f) Disclosure to committees of Congress.
(9) Disclosure to President and certain other person.
(h) Disclosure to certain Federal officers and employees for purposes of tax administration, etc.
(i) Disclosure to Federal officers or employees for administration of Federal laws not relating to tax
administration.
(j) Statistical use.
(k) Disclosure of certain returns and return information for tax administration purpose.
(I) Disclosure of returns and return information for purposes other than tax administration.
(m) Disclosure of taxpayer identity information.
(n) Certain other persons.
(o) Disclosure of return information with respect to certain taxes.
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126 |RC §6103 ...(h) Disclosure to certain Federal officers and employees for purposes of tax
administration, etc.

(1) Department of the Treasury........

(2) Department of the Justice. In a matter involving tax administration, a return or return information shall
be open to inspection by or disclosure to officers and employees of the Department of Justice (including
United States attorneys) personally and directly engaged in, and solely for their use in, any proceeding
before a Federal grand jury or preparation for any proceeding (or investigation which may result in such
a proceeding) before a Federal grand jury or any Federal or State court, but only if-

(A) the taxpayer is or may be a party to the proceeding, or the proceeding arose out of, or in connection
with, determining the taxpayer’s civil or criminal liability, or the collection of such civil liability in
respect of any tax imposed under this title;

(B) the treatment of an item reflected on such return is or may be related to the resolution of an issue in
the proceeding or investigation; or

(C) such return or return information relates or may relate to a transactional relationship between a person
who is or may be a party to the proceeding and the taxpayer which affects, or may affect, the resolution

of an issue in such proceeding or investigation.
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IRC 86103...(i) Disclosure to Federal officers or employees for administration of Federal laws not
relating to tax administration.
(1) Disclosure of returns and return information for use n criminal investigations.
(A) In general. Except as provided in paragraph (6), any return or return information with respect to any
specified taxable period or period shall, pursuant to and upon the grant of an ex parte order by a Federal
district court judge or magistrate under subparagraph (B), be open (but only to the extent necessary as
provided in such order) to inspection by, or disclosure to officers and employees of any Federal agency
who are personally and directly engaged in-
(i) preparation for any judicial or administrative proceeding pertaining to the enforcement of a
specifically designated Federal criminal statute(not involving tax administration) to which the United
States or such agency is or may be a party.
(it) any investigation which my result in such a proceeding, or
(iii) any Federal grand jury proceeding pertaining to enforcement of such a criminal statute to which the
United States or such agency is or may be a party, solely for the use of such officers and employees in
such preparation, investigation, or grand jury proceeding.
(B) Application for order. The Attorney General, the Deputy Attorney General, the Associate Attorney
General, any Assistant Attorney General, any United States attorney, any special prosecutor appointed
under section 593 of title 28, United States Code, or any attorney in charge of a criminal division
organized crime strike force established pursuant to section 510 of title 28,United States Code, may
authorize an application to a Federal district court judge or magistrate for the order referred to in
subparagraph (A). Upon such application, such judge or magistrate may grant such order if he determines
on the basis of the facts submitted by the application that —
(i) there is reasonable cause to believe, based upon information believed to be reliable, that a specific
criminal act has been committed,
(i) there is reasonable cause to believe that the return or return information is or may be relevant to a
matter relating to the commission of such act, and
(iii) the return or return information is sought exclusively for use in a Federal criminal investigation or
proceeding concerning such act, and the information sought to be disclosed cannot reasonable be obtained
under the circumstances, from another source.
(2) Disclosure of return information other than taxpayer return information for use in criminal
investigations.
(A) In general. Except as provided in paragraph (6), upon receipt by the Secretary of a request which
meets the requirements of subparagraph (B) from the head of any Federal agency or the Inspector General
thereof, or, in the case of the Department of Justice, the Attorney General, the Deputy Attorney General,
the Associate Attorney General, any Assistant Attorney General, the Director of the Federal Bureau of
Investigation, the Administrator of the Drug Enforcement Administration, any United States attorney, any
special prosecutor appointed under section 593 of title 28, United States Code, or any attorney in charge
63
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of a criminal division organized crime strike force established pursuant to section 510 of title 28 » United
States Code, the Secretary shall disclose return information (other than taxpayer return information ) to
officers and employees of such agency who are personally and directly engaged in-

(i) preparation for any judicial or administrative proceeding described in paragraph (1)(A)(i),

(ii) any investigation which may result in such a proceeding, or

(iii) any grand jury proceeding described in paragraph (1)(A)(iii) - solely for the use of such officers and
employees in such preparation, investigation, or grand jury proceeding.

(B) Requirements. A request meets the requirements of this subparagraph if the request is in writing and
set forth-

(i) the name and address of the taxpayer with respect to whom the requested return information relates;
(i) the taxable period or periods to which such return information relates;

(iii) the statutory authority under which the proceeding or investigation described in subparagraph (A) is
being conducted; and

(iv) the specific reason or reasons why such disclosure is, or may be, relevant to such proceeding or
investigation.

128 |rC 87213 Unauthorized disclosure of information.

(a) Returns and return information.

(1) Federal employee and other persons. It shall be unlawful for an officer or employee of United States
or any person described in section 6103(n) (or an officer or employee of any such person), or any
former officer or employee, willfully to disclose to any person, except as authorized in this title, any
return or return information (as defined in section 6103(b)). Any violation of this paragraph shall be
a felony punishable upon conviction by a fine in any amount not exceeding $5,000, or imprisonment
of not more than 5 years, or both, together with the costs of prosecution, and if such offense is
committed by any officer or employee of the Unites States, he shall, in addition to any other
punishment, be dismissed from office or discharged from employment upon conviction for such
offense.

(2) State and other employees. It shall be unlawful for any person (not described in paragraph (1))
willfully to disclose to any person, except as authorized in this title, any return or return information
(as defined in section 6103 (b)) acquired by him or another person under subsection
(d),(H(3)(B)(1),(1)(6),(7).(8),(9),(10),0r (12) or (m)(2),(4),0r(6) of section 6103. Any violation of this
paragraph shall be a felony punishable by a fine in any amount not exceeding $5,000, or
imprisonment of not more than 5 years, or both, together with the costs of prosecution.

(3) Other persons. It shall be unlawful for any person to whom any return or return information (as
defined in section 6103(b)) is disclosed in a manner unauthorized by this title thereafter willfully to
print or publish in any manner not provided by law any such return or return information. Any
violation of this paragraph shall be a felony punishable by a fine in any amount not exceeding $5,000,
or imprisonment of not more than 5 years, or both, together with the costs of prosecution.

(4) Solicitation. It shall be unlawful for any person willfully to offer any item of material value in
64
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exchange for any return or return information (as defined in section 6103(b)) and to receive as a
result of such solicitation any such return or return information. Any violation of this paragraph shall
be a felony punishable by a fine in any amount not exceeding $5,000, or imprisonment of not more
than 5 years, or both, together with the costs of prosecution.

(5) Shareholders. It shall be unlawful for any person to whom a return or return information (as defined
in section 6103(b)) is disclosed pursuant to the provisions of section 6103 (e)(1)(D)(iii) willfully to
disclose such return or return information in any manner not provided by law. Any violation of this
paragraph shall be a felony punishable by a fine in any amount not to exceed $5,000, or

imprisonment of not more than 5 years, or both, together with the costs of prosecution.

129 Mr. Justice Brennan stated: “This dual purpose is significant here. For while the government may
not undertake the prosecution of crime by inquiring of individuals what criminal acts they have lately
planned or committed, it may surround a taxing or regulatory scheme with reporting requirements
designed to insure compliance with the scheme ...In the latter situation, the privilege (against
self-incrimination) may not be claimed if the danger of incrimination is only that the information required

may show a violation of the taxing or regulatory scheme...But neither in Sullivan nor in any other of our
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cases is there the slightest suggestion that an individual may refuse to disclose the income he has earned
solely because such disclosure will indicate a failure to pay the taxes imposed on the income...of course,
the government may not insulate inquiries designed to produce incriminating information merely by
labeling the inquiry scheme...For the reasons discussed above the government may validly enforce the
tax laws by a scheme of required reports, directed at all persons, engaging in certain types of activity, and
requiring them to report the amount of their income so that the government may insure that the requisite
taxes have been paid. If such a reporting requirement raises a substantial danger of incrimination under
state or federal statutes making criminal the activity that being taxed, an individual may of course assert
the privilege against self-incrimination and refuse to disclose the information sought.” See Mackey v.

United States (1971)
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1 R £1:1RC 86103 Confidentially and disclosure of returns and return information.

(a) Returns and return information shall be confidential, and except as authorized by this title-

(5) no officer or employee of the United States,

(6) no officer or employee of any States, any local child support enforcement agency, or any local
agency administering a program listed in subsection (1)(7)(D) who has or had access to returns or
return information under this section, and

(7) no other person (or officer or employee thereof) who has or had access to returns or return
information under subsection (e)(1)(D)(iii),(1)(12),paragraph (2) or (4)(B) of subsection (m), or
subsection (n),shall disclose any return or return information obtained by him in any manner in
connection with his service as such an officer or an employee or otherwise or under the provisions of
this section. For purpose of this subsection, the term “officer or employee” includes a former officer

or employee.
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BT I 1 IRC 86103 (b) (1)  + The term “return” means any tax or information return, declaration
of estimated tax, or claim for refund required by, or provided for or permitted under, the provisions of this
title which is filed with the Secretary by, on behalf of, or with respect to any person, any amendment or
supplement thereto, including supporting schedules, attachments, or lists which are supplemental to, or
part of, the return so filed.
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FHEEL P 2 IRC 86103 (b) (2) Return information: The “return information” means (A) a taxpayer’s
identity, the nature, source, or amount of his income, payment, receipts, deduction, exemptions, credits,
assets, liabilities, net worth, tax liability, tax withheld, deficiencies, overassessments, or tax payments,
whether the taxpayer’ return was, is being, or will be examined or subject to other investigation or
processing, or any other data, received by, recorded by, prepared by, furnished to, or collected by the
Secretary with respect to a return or with respect to the determination of the existence, or possible
existence, of liability (or the amount thereof) of any person under this title for any tax, penalty, interest,
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fine, forfeiture, or other imposition, or offense, and (B) any part of any written determination or any
background file document relating to such written determination (as such terms are defined in section
6110(b)) which is not open to public inspection under section 6110,and (C) any advance pricing
agreement entered into by a taxpayer and any background information related to such agreement or any
application for an advance pricing agreement, and (D) any agreement under section 7121, and any
background information related to such an agreement or request for such an agreement, but such term
does not include data in a form which cannot be associated with, or otherwise identity, directly or
indirectly, a particular taxpayer.
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172 See IRC § 11. Tax imposed.
Atax is hereby imposed for each taxable year on the taxable income of every corporation.
173 See IRC § 63. Taxable income defined.
Except as provided in subsection (b), for purpose of this subtitle, the term “taxable income” means gross
income minus the deductions allowed by this chapter (other than the standard deduction).
174 See IRC § 161. Allowance of deductions.
In computing taxable income under section 63, there shall be allowed as deductions the items specified in
this part, subject to the exceptions provided in part IX (sec.261 and following, relating to items not
deductible).
TS Y 4R T R - F;,f[\y » &t Marvin A. Chirelstein ¥, » 25755 » (3
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176 See IRC §162 Trade or business expenses.
(@) Ingeneral.
There shall be allowed as a deduction all the ordinary and necessary expense paid or incurred during the
taxable year in carrying on any trade or business, including-
(1) a reasonable allowance for salaries or other compensation for person services actually rendered;
(2) traveling expenses ( including amounts expended for meals and lodging other than amounts which are
lavish or extravagant under the circumstances) while away from home in pursuit of a trade or business;
and
(3) rentals or other payments required to be made as a condition to the continued use or possession, for
purposes of the trade or business, of property to which the taxpayer has not taken or is not taking title or
in which he has no equity.
177 See IRC $163. Interest. (a) General rule. There shall be allowed as a deduction all interest paid or
accrued within the taxable year on indebtedness.
178 See IRC §164. Taxes. (a) General rule. Except as otherwise provided in this section, the following
taxes shall be allowed as a deduction for the taxable year within which paid or accrued...
7% See IRC §165. Losses. (a) General rule. There shall be allowed as a deduction any loss sustained
during the taxable year and not compensated for by insurance or otherwise.
180 gee IRC §166. Bad debts. (a) General rule. (1) Wholly worthless debts. There shall be allowed as a
deduction any debt which becomes worthless within the taxable year. (2) Partially worthless debts. When
satisfied that a debt is recoverable only in part, the Secretary may allow such debt, in an amount no in
excess of the part charged off within the taxable year, as a deduction.
181 See IRC §167. Depreciation. (a) General rule. There shall be allowed as a depreciation deduction a
reasonable allowance for the exhaustion, wear and tear (including a reasonable allowance for
obsolescence)-(1) of property used in the trade or business, or (2) of property held for the production of
income.
182 See IRC §168. Accelerated cost recovery system. (a) General rule. Except as otherwise provided in
this section, the depreciation deduction provided by section 167(a) for any tangible property shall be
determined by using-(1) the applicable depreciation method. (2) the applicable recovery period, and (3)
the applicable convention.
183 gee IRC §169. Amortization of pollution control facilities. (a) Allowance of deduction. Every person,
at his election, shall be entitled to a deduction with respect to the amortization of the amortizable basis of
any certified pollution control facilities.....
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187 «An ordinary expense is one that is customary or usual within the practice of a particular business
community. The transaction that gives rise to the expense must be expected to occur commonly or
frequently in the type of business involve. However, the expense need not be customary or usual within
the taxpayer’s experience. An expense may be ordinary even though the taxpayer only incurs it one
time.”See Bender’s Federal Tax Service, G:2.60, Page G:2.18.

188 See Welch vs. Helvering, 290 US 111 (1933) , 54 S Ct 8,3 USTC 1164,12 AFTR 1456.

189 «An expense is necessary if the facts and circumstances establish that it is appropriate and helpful for
the development of the taxpayer’s business.” See Welch vs. Helvering,290 US 111 (1933).

190 «An expense need not be essential to the taxpayer’s business to qualify as necessary.” See Blackmer
vs. Commr,70 F2d 255 (2d Cir 1934), 4 USTC 1264, 13 AFTR 957.

191 «Courts generally accept the taxpayer’s judgment as to what is a necessary expenditure of the
business.” See Welch vs. Helvering, 290 US 111 (1933).
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201 See 242 F2d 14, aff’d 356 US 30 (1958).

202 gee Tank Truck Rentals v. Comm’r. The court concluded that the fines were intended to discourage the
behavior in which the taxpayer engaged and that allowing the taxpayer to deduct the fines would dilute
their intended effect and frustrate public policy.

203 See Sharp Andrew D., Tax Accounting for illegal activities,
http://www.entrepreneru.com/tradejournals/arrticle/113306511_1.html (last visiting date: April 27,2009)
204" See Tank Truck Rentals, Inc., v Comm’r,the court held not deductible the fines and penalties paid by
the taxpayer, a trucking firm, for violations of state maximum weight (it is more profitable for the
taxpayer to violate the maximum regulation than to comply with it).”
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2% See 13 CCH T.C. Mem. Dec.1171 (1954).
210 gee 231 F.2d 635 (1956).
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e e o ‘ZP SR AEIE % 162i% (a) 7 AT JRTAE SE-SWNAK 3

AL S PHBEE (BTEATE B R HR V) A S N 74 5 6 F| o 1 “The
business whose income the government seeks to tax |s a unit, the court continued, its income as well as its
ordinary and necessary expenses are all integral parts of a whole tree whose fruit the Commissioner
would tax, and he is inconsistent when he allows one and disallows the other”
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212 See 383 U.S. 687 (1966).

213 See Commr v. Tellier, the court reasoned that is was ordinary and necessary for a personengaged in a
business to expect to have legal fees associated with that business, even though such things may only
happen once in a lifetime.

214 see Commr v. Tellier, the Supreme Court cited with approval an earlier opinion in which it had
recognized that a taxpayer engaged in the illegal business of gambling was entitled to deduct rent and
wage payments in determining taxable income from the business. Thus, it is unlikely that the Court would
refuse to allow a deduction for attorney’s fees in defending a criminal action arising from an illegal
enterprise.”

See Bender’s Federal Tax Service, specific types of business expenses, page 8§G:6.46 (1) .Inthe (1)
Business-Related Crime Requirement, it is mentioned “For legal fees paid or incurred in the defense of
criminal prosecutions to be deductible, both the criminal charges and the fees must be related to the tax
payer’s business.”
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=E57 18 » Montgomery’s Federal Taxes,p.214 (39" ed. 1964) notes “Many payments to the government,
on the other hand, have their remedial as well as punitive aspects, as, for instance, the fines involved in
Tank Truck, id., which were to be used exclusively for the repair and maintenance of the local highways,
and were only sporadically imposed.”
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2L |RC§ 162 (c) Illegal bribes, kickbacks, and other payments.
Illegal payments to government officials or employees. No deduction shall be allowed under subsection (a)
for any payment mad, directly or indirectly, to an official or employee of any government, or of any
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agency or instrumentality of any government, if the payment constitutes an illegal bribe or kickback or, if
the payment is to an official or employee of a foreign government, the payment is unlawful under the
Foreign Corrupt Practice Act of 1977.

222 “payments to an agent, relative, or independent contractor of an official or employee, or even directly
into the general treasury of a foreign country of which the beneficiary is an official or employee, may be
treated as indirect payments to the official or employee. Payments made by an agent or independent
contractor or the taxpayer that benefit the taxpayer are treated as indirect payments by the tax payer to the
official or employee.” See Reg. § 1.162-18(a) (2).

28 4[| R ik ] o FERE ﬁlj[ﬂ |VE~ T :'HL'ﬁJ VR e s @l@yl?ﬁpﬁ[%
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224 Other illegal payments. No deduction shall be allowed under subsection (a) for any payment (other
than a payment described in paragraph (1)) made, directly or indirectly, to any person, if the payment
constitutes an illegal bribe, illegal kickback, or other illegal payment under any law of the United States,

or under any law of a State (but only if such State law is generally enforced), which subjects the payer to
a criminal penalty or the loss of license or privilege to engage in a trade or business.

225 See Car-Ron Asphalt Paving Co, Inc v Commissioner, 758 F2d 1132 (6" Cir 1985), 85-1 USTC {

9298,55 AFTR2d 85-128.
111



AR R 162 E R (c)E @ ARz L 2 dg o R e 2% 162 iF

¥ (a)i T &g * ;) (Necessary expenses) s & o d § %P7 ik

iﬁﬁ?%%&ﬁ@ﬁ%ﬁ&ﬁ* FRFRORE S PP TS R
4 e E o MBS H R Mk HAFL A0 A @

%U%&?%ﬁﬁmﬁiﬂﬁ%ﬁ#%%io

FRLL A SRR 0 £ F A EB B E R H R
Fd-% % o Ry A% 62 ot 1948 & % 1 ch Raymond Betolini
Trucking Co. v Commissioner %™, 2|t % & Sdnikg 2 0
& H_ 8> ‘\12;7];’1»/2‘ % 162 l":zr-(a)IEa‘r"‘,% 184 § 3 1}_",;] T‘-’L' St 2 s o %
AP g K 1 fpReR i MR E  F R RS RRRD £
LOF AR R IR N R e P, a8 )

E(a)IE ang * o

f'"
0%
\“\
H
m‘
e
T
W
R
(h\
N
X
[u—
[@p]
DO

E(C)M M |2 LT R AL NPT LT B L (a) h

T g, 32 TR hB 2o

>1’5

. BHEFRBHIMMATA AL oW 2 P73
5 162 % ()% 2T 5 » & S "‘1?57% fiﬂij}m&
Rl FEF B F)DM &~ wie s pii® - 2 T % % 162 i
F(a)B 2§ #P“/Tf%f’iC’ r AW B LA g % 22 (Social
Security Act) > #F3z 4 M2 BFH PR BI- B2 Bgef o b
FRECRALS CHABRSE S AL wdedn £,

226 Raymond Bertolini Trucking Co v Commissioner (1948), 736 F2d 1120 (6" Cir 1984), 84-2 USTC {

9591, 54 AFTR2d 84-5413.
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228 Kickbacks, rebates, and bribes under medicare and Medicaid. No deduction shall be allowed under
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subsection (a) for any kickback, rebate, or bribe made by any provider of services, supplier, physician, or
other person who furnishes items or services for which payment is or may be made under the Social
Security Act, or bribe is made in such Act, if such kickback, rebate, or bribe is made in connection with
the furnishing of such items or services or the making or receipt of such payments. For purpose of this
paragraph, a kickback includes a payment in consideration of the referral of a client, or customer.

229 gee Rev Rul. 62-194, 1962-2 CB 57.

20 gee Lilly v US, 343 US 90 (1952),72 S Ct 497,52-1 USTC 19231,41 AFTR 591.
81 (f) Fines and penalties. No deduction shall be allowed under subsection (a) for any fine or similar
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penalty paid to a government for the violation of any law.
%2 Reg. 1.162-21 (a) (2).

P MR e g i -
24 Reg. 1.162-21 (b) (2)

%5 See 15 USC §15.

2% (g) Treble damage payments under the antitrust laws.

If in a criminal proceeding a taxpayer is convicted of a violation of the antitrust laws, or his plea of guilty
or nolo contendere to an indictment or information charging such a violation is entered or accepted in
such a proceeding, no deduction shall be allowed under subsection (a) for two-thirds of any amount paid
or incurred-

(1) on any judgment for damages entered against the taxpayer under section 4 of the Act entitled “An Act
to supplement existing laws against unlawful restraints and monopolies, and for other purpose”, approved
October 15. 1914 (commonly known as the Clayton Act), on account of such violation or any related
violations of the antitrust laws which occurred prior to the date of the final judgment of such conviction,
or

(2) in settlement of any action brought under such section 4 on account of such violation or related

violation.
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The proceeding sentence shall not apply with respect to any conviction or plea before January 1, 1970, or

to any conviction or plea on or after such date in a new trial following an appeal of a conviction before
such date.

27 See Reg. § 1.162-22.
28 See IRC § 280E specifically denies a deduction or credit for any expense in a business consisting of

trafficking in illegal drugs “prohibited by Federal law or the law of any State in which such trade or
business is conducted.

239 gee St. Pierre v Comm’r (1974), 337 F Supp 1063 (D Fla 1974), 75-2 USTC 19812, 35 AFTR2nd
75-887.
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