B> pcin s B2 %
L~

IERE M- L

R e AR B



B4 7k ﬁyﬂll%m.v %m..m.* mai%»ﬂ}~4méﬁ 13 F.m.ﬁuﬂ..._..mw_.« 4| w&m

T RART



RS SR
AL

gy m¥- 4

WX TG ARk



L9
R%Z2"ERFRFEBFEE - Ah> ik dwppl 2011 # & & ’-%’If!lgi#é'i‘g‘}"léﬁi
2009 & & & o %’a‘%%ﬁ% R AL e

S5
# = = Jimmy T.L. Yang
96253023@nccu.edu.tw




s

#
‘é '
ENIL A4
_ &
¥ EF







FIEk

- LTSRS P PR STROST v
£ T \%
g L B E N = Y

R e e B o RN \Y

T3 BT A B R BER Bl Vii

Jo ¥ BRI FEE Dl viii

B A B TR Dl viii

FR BT 72 T 2R D] viii

AL N e | TR iX
LA = e T T iX
B 8 BB oottt ettt e e e et ettt et ee e bttt e et X
Rk = SR X

%‘rﬁ&‘ 7}% ......................................................................................................... Xiv
PR I e O SRR Xiv
EATTE E AP 2 B Xiv

L B OSSR PSRRI XV
R - U ST XV
BT B B i XVi

e e S & TR XVvii

H i B SRR s XVii

LA = 02 SRR XVii

E e e TSSO 1
B B T B s 1

B 2B TP e 8
B2 FTT T E s 9
FoOF XL EARZENR FEATE LT o, 15
o8 ZERFAZBFHERALETIIEE AR B 15
FooE P2 RE R E AR BT 18
B o T AR ITUE RIS F o 20

F 2 I RAE R s 23

BT AR A EER 35

v
A}
e
oy >
g
W
T
“
'
3
i
g
p
3
=
=
~
\]



!

>

I

N,
> 2

}
2 4
Iy

AY

S

>
&

)

> >
~ 58
T

>
~

%y
AN

>
&

el

>
»

Iq

ey

>
»

Sk
A

N

%i:_
ﬁg?hﬁ*%mwﬂﬂ ................................................................
JERR 2 2B 2 M B
TI0 g AR T A EHC R ABT E e
FILE AGRAPTA FE B RO B,
TIL G PERE R AL FE T E R Bl
W%i> #—"‘m& g L IE T RL e
TR E 272 20 B B
T FILE 2 E DT B
TBOETLE T H P T
W E (HERER) AMIEL AR e
TE B 2 h B E s 70
TE H 2 T e 79
TE B 2 3 T s 80

rIE yw -

7&
e
IS}
I
Iy
eh
4
™

P e R o] BN~ R

<%¢Wi@>§i.$¥ T8 e e 89
$ -7 FIP FIEE E ORI,

FIIE RIRF EILE B AF E i,

R N A 100
SE g F T AR T AL B B oo
ORI EF B P e,
T ORI EF B TR i,
7% % 1373 ?}fu;‘pi‘ ............................................................................

S
I L ST

Rk LT 116
TE AR T s

EI A i OSSR
U T e = = L SR
BRI 2 Pt T € 3R 2 L fF e

B A BB BT F 4 2 e 125

(BERFEF) ¥ 103 1F G2 Gl B, 144
ELFZETIBT A i
TG LR B B TR o
B OBMERF R FTREFREZIRFE D T,



FIEk

S ﬁ‘ﬂ'r#“%bt’&«wi@?]ﬁ/z@—wﬁf{f*’ 12 ¢ AR AP T B 171
¥- & Z@L ‘_}_ﬁbt’#ﬂﬁggf’p& .................................................................. 171
% - 5 Bge 3 SR s ;,@ .................................................. 171
%o ;gﬁ A B R TR 2 G oo 176
FZIE FPERIRER SR B I 195
Fw T B 2 T E e 209
% T IE B I D e ——— 236
E T E AR B8 2 244
R = e T S 258
BT R Bl B s 260
BT S F T IR T IR e 263
Eo e R E I SR 265
5338 RIEZEAE F I 266
o L I e OSSR 267
538 BHARAER TS A 2RI i, 268
AT B S T A EED D B 269
FZE ZREET A 272
P I T 272

% -3 AT pe mgﬁ%ﬁmfgg%ﬁnr; - A AT m‘}:]’ﬁ 1 4
"R ?ﬁ%ﬁ“}iﬂw ............................................................................ 273
FEE PR AT T ETF A 276
F-0 AL RRREEFASTLT DR RS U F R ETAS R
o e SRR 277
Fo0E FA TR FOREFES BB R REOEY 288
R BB eenidogmiyeseeeenonmesssesnsssssse A rereee sl e messseeseeensanes 300
R T o B O s 302
R L T T 302
o8 B o 2EaduiiRr Ry Eﬁ?éxﬁ .................................................. 304
Bl- 2% 2 2R EE VT AREE L ERAEB. 312
B 2 B B2 ettt e e e ere 312
B T Ao e 319
= BEREHE R D 1 e 319
= I = I WSS 319
A T 320
R L NN 326
4 REFE (EPfo -~ e - ATE R - B2 1L - gREE R
AN BT ZR IR ) et 327
S n B ettt ettt s 333



2oy HPTNET LRSI F e 335
D TS 348
O g v o s e e SRR 348
2. T 3 BT R FPEVZ FEE Do 350
3 BEFERBIZETRE Bl 352
4, FEBEIZE L E Bl 353
T L O =30 | R 353
B. T A FBIZ TR 2R Do 353
T BB 73 T R Dl e 353
I = D e USSP 354

FUR T2 T2 Dl 354
F FIZ TR 28 Bl 354
T2 T 2K D1t 355
A0 & K T2 R Dl 355



£l

RN
o

FTRASERX G

Lotus Judgment of 7 September 1927, PCI1J Series A, NO. 10.....c.cooiiiiiiiinieiee e 16

Mavrommatis Palestine Concessions, PCIJ SEriesS A, NO. 2..cocuviviiiceiei e eeeee e 164
BMERARAEZ ARG

Accordance with international law of the unilateral declaration of independence in respect of
Kosovo (Request for Advisory Opinion), Advisory Opinion of 22 July 2010 ... 128, 140, 141, 142,
143

Application for Review of Judgment No. 158 of the United Nations Administrative Tribunal,
Advisory Opinion 0f 12 JULY 1973........ccoiiiiiiii e e 128

Application for Revision of the Judgment of 11 July 1996 in the Case concerning Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia), Preliminary Objections (Yugoslavia v. Boshia and Herzegovina),
Judgment of 3 February 2003 ..o 157, 165, 170

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Order of 13 September 1993.........covooiriiere e 134, 157, 163

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Separate opinion of Judge ad hoc Lauterpacht, Order of 13 September 1993....73, 132,
134, 136, 137, 147

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007 ........... 157, 164, 167

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Preliminary Objections, Judgment of 11 July 1996

.................................................................................................................................... 157, 163, 164

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia

and Herzegovina v. Serbia and Montenegro), Request for the Indication of Provisional Measures,



Vi

ﬁrﬁ%i’ %A'f WV

Order 0f 8 APFil 1993.......ciiiiiiisriet et 71,772,157, 162, 163
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia
v. Serbia), Preliminary Objections, Judgment of 18 November 2008................. 156, 157, 168, 169
Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion
OF 20 JUIY 1962 ...ttt 64, 88, 264, 282
Conditions of Admission of a State to Membership in the United Nations (Article 4 of the Charter),
Advisory Opinion 0f 28 May 1948 ...t 59, 128, 136

Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania), Preliminary
objection, Judgment of 25 March 1948...........ccoiiiiiiiiiiic s 129
Effect of Awards of Compensation Made by the United Nations Administrative Tribunal, Advisory
OpiNion OFf L3 JULY 1954 ....cooiiie e e 236, 238, 260, 263
Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion of 21 June
(S ETTRTRRRIND 4 ANNRRRORURITN | P SUSRURIOP 4 iy SUTRRTRRPRRRI: NP 19, 79, 88, 132, 150, 223
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
OpiNion 0Ff G JUIY 2004 .......cooerieeeece e 21, 23, 64, 140
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Separate
Opinion of Judge Kooijmans, Advisory Opinion of 9 July 2004 .............ccoceoeveniienieneinenne, 22,23
Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996 ................... 128
Legality of Use of Force (Serbia and Montenegro v. Belgium), Preliminary Objections, Judgment of
T B L=TT=T o o T 2 00 S R 157, 161, 166
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Jurisdiction of the Court and Admissibility of the Application, Judgment of 26
NOVEMDET 1984.......ee ittt 126, 131, 145, 151, 152, 153
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Merits, Judgment of 27 JUNE 1986 .........cceiviiriiieieeessie st 1,148, 153
Nuclear Tests (Australia v. France), Judgment of 20 December 1974 ..........cccoovvoveiinieereieneieneens 286
Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Preliminary

Obijections, Dissenting opinions of Judge ad hoc Sir Robert Jennings, Judgment of 27 February

Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Preliminary
Obijections, Judgment of 27 February 1998 ..........cccoivviviiinieeriere e 95, 145, 146

Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Request for the
indication of Provisional Measures, Order of 14 April 1992 .........cccccvivviviiveicreieneen 95, 130, 145

Questions of Interpretation and Application of the 1971 Montreal Convention arising from the



£l

Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Preliminary
Obijections, Judgment of 27 February 1998 ..........cccoiiiiiiriiiieie e 95, 145, 146
Questions of Interpretation and Application of the 1971 Montreal Convention arising from the

Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Request for

the indication of Provisional Measures, Order of 14 April 1992 ........cccccoceovvinenee 60, 95, 130, 145
Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion of 11 April

1949 L.ttt e et bbbttt et e bbb tenenas 263, 281, 282
Western Sahara, Advisory Opinion of 16 OCtODEr 1975........ccooeiiiiiiiiiiicieeiieee e 128

e PPt R%E kb

Aleksovski (1T-95-14/1), Appeals Chamber, Judgment, 24 Mar 2000 ..........ccccoevvvvriviieerierenieneneens 254
Blaski¢ (IT-95-14), Appeals Chamber Decisions, Judgment on the Request of The Republic of
Croatia for Review of the Decision of Trial Chamber Il of 18 July 1997, 29 Oct 1997 ....278, 280,
284, 285, 286, 287
Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to the
Issuance of Subpoena Duces Tecum, 18 Jul 1997............... 277, 279, 280, 281, 282, 283, 284, 285
Furundzija (IT-95-17/1), Appeals Chamber, Judgement, 21 Jul 2000 ...........cccccvrvriviniiererenenenns 240
Marti¢ (IT-95-11), Trial Chamber Decisions, Review of the Indictment Pursuant to the Rule 61 of
the Rules of Procedure and Evidence, 13 SEP 1996.........cccccvviriaiieierienenis e seenie e 252
Tadi¢ (IT-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 Oct 1995............cccevune 218, 219, 224, 232, 237, 243, 250, 259, 260, 274
Tadi¢ (IT-94-1), Appeals Chamber Decisions, Separate Opinion of Judge Sidhwa on the Defence
Motion for Interlocutory Appeal on Jurisdiction, 2 Oct 1995.........c.ccceeverieiienn 220, 221, 222, 297
Tadi¢ (IT-94-1), Appeals Chamber Judgement, Judgement, 15 Jul 1999 .........ccccevervrvrnnnnne 250, 290
Tadi¢ (IT-94-1), The Prosecutor’s Response of the Motion of the Defense on the Jurisdiction of the
TrBUNAL, 7 JULY 1995 ...t ettt ne et naenre e 249
Tadi¢ (IT-94-1), Trial Chamber Decisions, Decision of the Trial Chamber on the Application by the
Prosecutor for a Formal Request for Deferral to the Competence of the International Criminal
Tribunal for the Former Yugoslavia in the Matter of Dusko Tadic (Pursuant to Rules 9 and 10 of
the Rules of Procedure and Evidence), 8 NOV 1994.........cccccovovvvvvevereniesesenen, 195, 199, 204, 233
Tadi¢ (IT-94-1), Trial Decisions, Decision on the Defence Motion on Jurisdiction, 10 Aug 1995.219,
236, 237, 249, 273
Tadi¢ (IT-94-1), Trial Decisions, Decision on the Defence motion on the principle of non-bis-in-dem,
I N Lo TSR R 206, 208, 230
Tadi¢ (IT-94-1), Trial Judgement, Opinion and Judgment, 7 May 1997 .........cccccocvvevvivnivererenerennns 250

Vii



ﬁrﬁ%i’ %A'f WV

B R b

Akayesu, Jean Paul (ICTR-96-4), Trial Chamber I, Judgement, Sep 2, 1998 .........cccooveverenernnnens 251
Barayagwiza, Jean Bosco (ICTR-97-19), Appeal Chamber Decisions, Decision, Nov 3, 1999.....290,
292, 293, 294, 298
Barayagwiza, Jean Bosco (ICTR-97-19), Appeal Chamber Decisions, Separate Opinion of Judge
Shahabuddeen, NOV 3, 1999 ..ot s 293, 294, 299
Barayagwiza, Jean Bosco (ICTR-97-19), Defence Written Brief of 15 February 1999, (filed on 18
FEDIUArY 1999) ...ttt bbb bbbttt r e 293
Kanyabashi, Joseph (ICTR-96-15), Trial Chamber Decisions, Decision on the Defence Motion on
JUNISAICTION, JUN 18, 1997 ....viiiiiiii et i it eae et s e s e e st e st e s sba e e nbe e s sbeeebeessbeeabeseres 240
Musema, Alfred (ICTR-96-13), Trial Chamber I, Judgement and Sentence, Jan 27, 2000 ............. 252
Ntuyahaga, Bernard (ICTR-98-40) (Indictment Withdrawn), Amicus curiae submission by the
Belgium Government on the Prosecutor’s request to withdraw in the Ntuyahaga case,
International criminal tribunal for Rwanda, Feb 24, 1999 .........ccccocvveiiiiiiie e 193
Ntuyahaga, Bernard (ICTR-98-40) (Indictment Withdrawn), Prosecutor’s Motion under Rules 51
and 73 to Withdraw the Indictment against the Accused, 23 February 1999 ............ccoceevvrennn 194
Ntuyahaga, Bernard (ICTR-98-40) (Indictment Withdrawn), Trial Chamber Decisions, Trial

Chamber I, Decision on the Prosecutor’s Motion to Withdraw the Indictment, Mar 18, 1999...193

B AR R B

Al-Jedda v. The United Kingdom, App. No. 27021/08, 7 July 2011 .......cccceoieviiniiiininicneec e 17
Behrami and Behrami v. France and Saramati v. France, Germany and Norway, App. Nos 71412/01
and 78166/01, ECtHR judgment of 5 May 2007 ........ccccooeiiiniiiiiiensiene e 19, 28
Bosphorus Airways v. Ireland, Judgment, App. No. 45036/98, 30 June 2005..........ccccevererrerrrenne. 34
gL BN E3E 3
Case 4/73 Nold v. Commission, 1974 ECR 491 ........ccooooiiiiee ettt srae s 43
Costa v. ENEL, pp. 593-594, 1964 ECR 585 .......cccieiiiiiiie et 42
Kadi & Al Barakaat International Foundation v. Council & Community, Joined Cases C-402/05 P
and 415/05 P, 2008 ECR 1-8351.......ccueiiierieitiseeieeesiesesesieseeseeseessesseseestesssssensesssessessessenes 44,104
Kadi v. Council & Community, Case T-315/01, 2005 ECR H-3649........cccccoevvivrvriveierennsnnenns 42,43

viii



£l

LA e 3

Judge Huber, 2 Reports of International Arbitral Awards, 831 .........cccccevieririeiiniieie e

R B FRaR B

4 £ &

R. V. NIXON, 2011 SCC 34 ...ttt ettt
A F)
AT HRIFEREAZPAZTIMATRFRELY
LETEISO6REFFA CFRTAZTEFLLE
£
Amalgamated Meat Cutters v. Connally, 337 F. Supp. 737, 747 (D.C. 22 October, 1971) ........
Champion & Dickason V. CaseY, 1792.........ccouiiiiiieieiininieit et sb b
Cooper V. Aaron, 358 U.S. 1 (1958).....cucuiiiirumiriiieiinenieisientei et sbe s sbt bbbt et
Eash v. Riggins Trucking, Inc.(757 F.2d 557 (3d Cir. 1985).........ccccccuiirieinineiisieneineneenies
Marbury, 5 U.S. (1 Cranch) 137 (1803) ......cereiririiiii ettt et
Medellin v. Texas, 552 U.S. 491 (2008)........ccceiuiirieiiririeieeeiriie it eabe et
MOITISON, 529 U.S. 598......c ittt ettt e et e et s st e e et e e e ereeeebeeaereeesreeesreeesraeens
United States v. Nixon, 418 U.S. 683 (1974) ......coceriiriiiiiiisiiieneisee et
ER

House of Lords, R (on the application of Al-Jedda) (FC) (Appellant) v Secretary of State for

Defence (Respondent), 12 December 2007 .........ccoovirereineninineneesie s 32,33,35



ﬁrﬁ%i’ %A'f WV

R R B

% I8 ¢ ik

SIRESIL ...ttt b b bR E bbbt b et b e 74
SIRES/B ...ttt bbb bbb bt b et b 93
SIRES/ID .o b e bR R bR b bt b et 157
SIRESILE ...kt b R b bR bbbt bbb 310
SIRESI22 ..o bbb h bbb bbbttt 128
SIRESI2T o2 Ak h b b e b bbbt b et bbb 306
SIRESID2 .ottt b bbb bk RS E e R e Rt bt e bt bbb s 310
SIRES/DA ..ottt ek bbbt bbbkt h e h b et et 306
SIRES/BE ...ttt etttk e bbb R b bbbt R bbbt et 310
SIRESITA ..ot bbbtk bkt h bbb b bt b e bbb et 310
SIRESITT coovvvevei el D e s T s AN oo X X 310
SIRESITB ..ok E ek h kR bkt bbbt et 310
SIRESIB2 ..ottt etk R R R R R bbb Rt b et be e 86
SIRES/IB3 ...t R bbb bbbttt b e 86, 306
SIRESIBA ...ttt bt b bbbtk R b bbb bbbttt 74, 86
SIRESI2LB ...tk e bR b bbbt bR bbb 93, 135, 141
SIRESI2LT ..t h kbt btk bRtk h bt h R e e bt e bbb s 135, 141
SIRESI22L ...ttt b b bt b b e bR Rt b bbbttt 306
SIRESI232 ...t h bbb e bbb 102, 306
SIRESI253 ...ttt bbbt b R bbb ettt b s 102, 306
SIRESI2ESD ...ttt e b ke h bt b b h b bbb st b s 310
SIRESI2B4 ...t b bbbttt 93
SIRESI2TB ...t b bbb bbbt bbbt b bt b s 135
SIRESI2TO ...t bbb bbbt bbb bbbt 306
SIRESI28B ...ttt bbb R bt b bRt b et b e b s 310
SIRESISAL ...ttt bbb b bR R bt Rt b bRt b et b e e 141
SIRESISTO ...ttt h et h R Rt bR R b e Rt b et n bt n b e 310
SIRES/BLS ...ttt bbb bbb bbb R R bt Rt b bRt bttt b et s e 310
SIRESIB3D ...ttt ettt bbb b bR Rt bt Rt b bRt b et b e n b e enes 310
SIRESIB38 ...ttt bbb bbb R R bR R b bRt b et b et n b e 310
SIRESIBT8 ...ttt ettt bbb bbbt b e b e ne et 74
SIRESIBBT ...ttt E bR bbbt bbb ne et 74



SIRES/BBE ...ttt bbbt r e 94, 135
SIRESITLS ...ttt h bbb h bbb bR R bbbt b et b e 71
SIRESIT3L ... bbbt b bbb bbb bR bbbt r et 95, 97
SIRESITAB ...tttk b bbb bbbt 97, 146
SIRESITTT ottt bbbt b bbbt bbbt bbbt e bbb e 158, 169
SIRESITBT ..t h b bbb bt b bR bbb bRt b et b ettt 141
SIRES/BOB ...ttt bbbt b bbbt b et bbb n s 171,174
SIRESIBLO ...ttt bbb bbbt 94, 135
SIRESIB24 ... bbbt e 94, 135
SIRES/B2T ...ttt 67, 196, 211, 215, 225, 258, 261, 262, 263, 271
SIRES/BB3 ...ttt b e bR R bR bbb bbbt 146
SIRESIOLZ ...ttt £k b bbbttt e 95, 135
SIRES/OILB ...tttk bbb bbb R b bbbttt 95, 135
SIRESIOI29 ...ttt e e h bbb bbb 94, 135
SIRES/OI3D ...tttk eh e bbb 95, 135, 184
SIRESIIAD ...ttt bkt b bbbtk bbbt e e 94, 135, 307
SIRES/IBS ...ttt 95, 177, 180, 211, 225, 248, 258, 261, 262, 263, 271
SIRES/IBL ...ttt ek R kbR bbb bbb et e e 94, 135
SIRES/IBA ...ttt etttk E bbb Rk R b b e R b b h bRt b et 310
SIRESIIO0 ...tttk Rkt R R bbbt h bbbt b et 74
SIRESILLBO ...ttt ettt bbb btttk R bk bbb bR b b n bR e b b et 311
SIRESIL244 ... bbbt b bbb SR bbb 38, 140
SIRESIL2BL ...ttt bbb bbb bbbt kbbb bRt b e bbb 310, 311
SIRESIL2B5 ...ttt ettt bbbttt bt bbb bbb 310, 311
SIRESIL267 ...ttt st 42,100, 101, 102, 104, 108, 111, 311
SIRESIL2B9 ...ttt et b bR bbb e bbb 310, 311
SIRESIL296 ...ttt bbbttt R et h bbb e bbbt 310, 311
SIRESILB08 ...ttt bbbt bbbt 96, 300, 310
SIRESILBLA ... b bbbt bbb bbb e bbb e 310, 311
SIRESIL325 ...t 96, 300, 301, 310, 311
SIRESIL326 ...ttt bbbt b bbb e bbb e 160, 169
SIRESILB27 ..ottt b bbbttt e 96, 310
SIRESIL333 ..ttt bbbt 42,101, 102, 108, 111
SIRESIL353 ...ttt bbb b bR R bR R b bRt b bRt b e n e 303
SIRESIL3B6 ...ttt ettt bbb bbbt b e 96, 310
SIRESIL3B8 ...ttt bbb bbbttt 21, 310, 311
SIRES/L3T3 ..ottt 3,21, 80, 81, 101, 102, 105, 133, 310, 311
SIRESILBTA ..ottt bbb bbb bR R bt bbb bRt b et b s 311

Xi



ﬁrﬁ%i’ %A'f WV

SIRESILBTT .ottt 105, 107, 310, 311
SIRESIL3T ..ttt bbb bbb bbbt 96, 310
SIRES/L390 ...ttt 42,101, 102, 108, 110, 115
SIRESILABL ...ttt bbbt h e E b E b E bR bRt b et et 239
SIRESILABB ...ttt bbbttt h bbb bbbt e bbb 310, 311
SIRESILAAD ...ttt bbb bbb et 310, 311
SIRESILAAL ...ttt bbb bbb bbbt b et 75
SIRESILABD ...ttt bbb bbb bbb s 310, 311
SIRESILAB2 ...t 42,310, 311
SIRESILABS ... 102, 110, 111, 310, 311
SIRESILABG ...ttt 105, 107, 112, 310
SIRESILABD ...ttt a1 ra bbbt bbb 96, 310, 311
SIRESILABS ...ttt sttt bbb bbbttt d R £ et b e bbb 310, 311
SIRESILB02 ...ttt ettt bbb ekt h etk b bbbkt bbbt b et b s 310
SIRESILB03 ...ttt ittt etttk e ekttt b e bbbt bbbt 239, 256
SIRESILBEL2 ...ttt bkt b bbbkt h btk bbb et b e h et b et 239
SIRESILSELO ...ttt stttk ekttt b bttt b ekt b Rk ARttt b kb et b bt 310, 311
SIRESILIB26 ...ttt e 102, 105, 110, 111, 116, 310, 311
SIRESILBE30 ...ttt stttk ekttt ek kR bbbt R R bbb e Rt bt et b Rt b s 310, 311
SIRESILB3A ...t Rtk R bbbt bt 239, 241, 256
SIRES/LBE35 ...ttt bbbt bbb 81, 104, 105, 107, 310, 311
SIRESILBE39 ...ttt Rk bRk bbb g R R et b ettt b s 310, 311
SIRES/LIBAD ...ttt ittt e 3, 82,183,101, 112, 113, 133, 310
SIRESILBAB ...ttt ettt ettt h et bbb e b bbb ettt 17,33
SIRESILEBO ...ttt bbbt bbb bbb 100, 101, 310, 311
SIRESILBLL ...ttt h ettt bbbt b Kbt b et bbb 310, 311
SIRESILBL2 ...ttt bbb bbb R £ bkt h bbb e bbb 310, 311
SIRESILBLT ...ttt ettt bt 109, 110, 310, 311
SIRESILBLE ...ttt bbb bbb bbb bbb bbb e bbb 310, 311
SIRESILB24 ...ttt bbb bbb bRt bbbt 105
SIRESILB25 ...ttt bbb bbb R b bt b et a bt e st n s 310
SIRESILB3L ...ttt bbb bbb b bR e R bt Rt b bRt bbb e n b s 310
SIRESILBAB ...tttk bbbt b bbb b b et E bR bbbt st b s 310
SIRESILBT3 ...ttt bttt 83, 113, 114, 310
SIRESILBTA ...ttt bbb bbbt b bbb bR b e bbb 310, 311
SIRESILTLE ...ttt bbb bbb bbbkttt bt Rt bbb e st 102
SIRESILTB0 .ttt ettt b bbb bbb b E R bR Rt bt R bt b e n b e 120
SIRESILT35 ..ottt bbb 110, 120, 310, 311

Xii



SIRESILT38 ...ttt bbb bbb bbbt bbb 310, 311
SIRESILTAT ..ottt bbb bbb b bbbt bbbt b et bt 310
SIRESILTBT ..ottt bbbttt bbb et b e bbb 105, 311
SIRESILB0D5 ...ttt ettt h bbb bbb R b b e et b bbbt 311
SIRESILBLO ...ttt bbb bbbttt 84,114
SIRESILB20 ...ttt b bbbt bR b bR b e h b bbbt 311
SIRESILB22 ...t 102, 110, 116, 118, 311
SIRESILBB2 ...ttt bbb R bbb bbb et b et 311
SIRESILBOA ...ttt bbb R bbb et bbbt 311
SIRESILO0A ...ttt bbb bbbt b R bbb bbb bbbt 311
*f e
ATALIPV.BS et kb etk h bbbkt b bbbt 154

s

AVRESIAAILE2......ooeeeeeeeeeeeetevioeeee et et 183
AVRESIATIL oo e oo ettt 158
AVRESIS5/12....... oot et 160
AVRESIBO/25L ... ettt et e sseeb e 182
AVRESIB3/253....... oot eeeeeveeese e ee et seeseseess oot e et beese s ettt sseseeeeee s 223
AVRES/BBB(VIN(L952) oo eseesesessseesssssseeseesssessesssssss e eesesseseesests s erteeseseetees b eseseeeeeeeessse 304

BeRepM~

2004 & 8" 4 p IR HEM > SIPRST/2004/28........cciviiiiiiicc e, 239

FILE A HER 5 SIPRST/2008/43 ...t 16
FILE 2 RS ARE 5 S12006/507 ovvvoveeeeeeeeeeeeeeeeeeeeeeeeseeeeesssssssesssssessse s 303
FILE 2529 € R A 0 SIPV.2529(OR)..ccueeeiiiiiiiiiciiinneneeeess s 152
Z 32 & 5 2529 =R AR © SIAQENUA/2529.......oii s 151
TILEH 2718 K FRE B 0 SIPV.2T18.eeeeeeeeen s 154
FILE 5 2718 L 3RAR » SIAQENAA/2718......coviciiiic 153
FIWE K 3116 5 £ FRE A 0 SIPV.BLLB oo 158
T I 6 175 2§ ERE B SIPVBLT5 s 173
Z I ¢ 5 3175 L 3RAR » SIAQENAA/BLT5......cociiiiiic s 173
FILEH 20T 5 R A SIPVB2LT s 176, 202
%72 ¢ % 3453 =t € R4 > SIPV.BAE3. 179, 180, 182, 186, 230, 253

Xiii



ﬁrﬁ%i’ %A'f WV

FILE 5 4248 K § R4 0 SIPVIA2AB. ... 172

FILE 5 5526 = iR 4F 0 SIPVE526. . 173

Z I ¢ 5 5526 3R AZ 0 SIAQENdaA/S526..........ocviii s 173

FILEH 6134 = g R4 0 SIPVBL34 ..o 240
AT R

FACt SNEEE ON LISTING ...ttt ettt et ste st e e e eseesee b e nbe e 110

Press Release, United Nations Security Council, Security Council Considers Terrorists Threats to

International Peace, Security—Statement by Chairman of Counter-Terrorism Committee (Oct. 4,

Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Cases
removed from the Court’s List at the joint request of the Parties, Press Release 2003/29, 10
SEPLEMDET 2003 ...ttt st s ettt te st e e b te e ket e re Rt e et et e beeneeneeeenteneenre s 96

Transcript of Press Conference by Secretary-General, Boutros Boutros-Ghali, (15 January 1993).
SG/SIMIAQD2/REV.L ...ttt st sie sttt e e e eee et sbesbeese e s e e saeseeebe e st ek b e e e tesbeabeareeneeeenseneennens 75

U.S. Proposal for Rules of Evidence, reprinted in ABA Section of International Law and practice,
Report on the proposed Rules of Procedure and Evidence on the International Tribunal to

Adjudicate War Crimes in the Former Yugoslavia, 1995 .........cccocirviiinniieneiseiese e 255

R

B HAGRIE 0 AJBLIL22 154
FILE HTRIE I SIIBAZB .o s 154
FILE HGRIF 0 SIL9GALLBS ... s 179
FILE HRI F 9 SI2000/1171 oo 172,173
LR ‘Liigﬁ%- 7 SI253LA .o 172,173
Fodvfr N 1984 & 40 4 p AR en® IR € AR T K 5 S/I6463 . 152

BARF EIRM @

1989 # 5 7 24 p B & WAEAE AL G TZE € % 1989/65 FLHAR o 183
1990 # 5% 25 p Mg Fi ¢ 2E ¢ , (Economic and Social Council) % 1990/48 5L ii-3% 4% %
2 B BW. 2w e 2% (Ndiaye)L # B> 1993 # 4 % 8 p 1 17 p Flpprid & 35 chdR 2 -

O VY Lo g 7 A [o 5 OSSN 183

1994 # 6 28 p T <44 | ¢ 45542 § R.Degni-Sequi £ 4 9354 § ¢ 1994 # 5 7 25 p
% S-3/1 BLiik % 20 Bdk A enB ot pid A BT a4 > E/CN.A/1995/7 5 (5 & Ffd

Xiv



]

X RIEIR L R E R I E > Flt 2 5Lx L S/1994/1157, AnnexX 1) .. 183, 184
1994 = 8 * 12 p "« jg4 %382 B Rene Degni-Segui £ # {345 1994 # 5 ¢ 25 p S-3/1 55+
By 205 DBt g A IR R 2 0 E/CNL4/1995/12(%% & RIfeE £~ #3%aR 2
IR LEZ T E > S/1994/1157, ANNeX ) oo 183
AL R € 01994 &5 243 25 P %= BAFER| €k 0 TRRFiRARIE P 3> E/CN.4/S-3/3....183
AL R 1994 &5 243 250 % == THw| gk, (special sessions) % S-3/1 L3k o
BTCNLAIS=3/1... ettt bttt r et bbbttt ettt nre e 184
AL R €y RAFR gRaEEE (1994 #5724 p ~25p > p X ) E/CN.4/S-3/4..184

R G

1994 # 10 " 1 p RFT L EZX 272F € 3 ey > S§/1994/1125.....vciii, 177, 185, 248
1994 # 10 » 31 p &+ 4 5av & B & MR A yR% % 2% ¢ 4 A 0z > 5/1994/1230

.................................................................................................................................................... 190
1994 # 97 28 p pd ¥ I E WA A %% 20 F ¢ 2§ 0 > S/1994/1115........... 177, 253
Letter dated 27 October 2000 from the President of the Federal Republic of Yugoslavia to the

Secretary-General, A/55/528-S/2000/1043, ANNEX ...vviriiiiiinneiiueseeaeeiaiisrieneeseessesiesseessessessesseses 160
Rodedr NEIEHE BN A £ 1984 £ 3 7 20 BAEEIL € 1l 0 /16449 151
Robee fBrH A RS A 1986 £ 10 7 17 P B3 A% 3L € hiE > S/18415. e, 153
i FR E LI E B £ 1 5 §/25266 coviiiciiiennsineesisieeess e e 172
FHL N A I E BT & 1 12 0 S/25307 it 172
2 W22006# 9" 15 p L ILE AR enig 5 SI2006/742 ... 173
£ Wi& 4 5. 2003 & S L & WAL E £ cnfp > S/2003/351 (21 Mar 2003) v 75
FBAFIE L LE A BT E 1 5 S/25300 i 172
HERALFR2ETRRARTELAZEFFERAILAL-ZERANE 0 kp TV R LR

P F EE 0 AJATIABD, ANNEX .ovve vttt ettt ettt ettt r et ben s 159
TERALE L 1993 £ 67 4pREER K22 SCABIOB(T) v 200
L e 1 5. 2003 # § & 28 £ WAAE £ enfz 0 $/2003/350 (21 Mar 2003) ... 75

& 4R

1267 % F ¢ T RI4R2 > S/2005/572 (2005) ...ooooovvrmmmreeeeersssneeesesesssssssseessssssssssseessssssses e 118

1995 # 2 7 13 p o L 4& PR %12 ¢ % 955(1994)5 43k ¥ 5 £L4k 41 ehdR £ » §/1995/134..188,
210, 239, 244, 248, 253, 258, 271

Basic Principles on the Independence of the Judiciary, Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, Milan, 26 August to 6 September 1985,
U.N. Doc. A/JCONF.121/22/ReV.1 at 59 (1985) .....coveiriiiiirieieierieeeie ettt 240

Finalized by Martti Koskenniemi, Report of the Study Group of the International Law Commission,

XV



ﬁrﬁ%i’ %A'f WV

Fragmentation of International Law, Difficulties Arising from the Diversification and Expansion
of International Law, Addendum, Appendix, Draft conclusions of the work of the Study Group,
AJCNLAILBB2IAUU.L ...ttt ettt et et been et et et seeneas 65
Finalized by Martti Koskenniemi, Report of the Study Group of the International Law Commission,
Fragmentation of International Law, Difficulties Arising from the Diversification and Expansion
of International Law, International Law Commission, Fifty-eighth session, Geneva, 1 May-9 June
and 3 July-11 August 2006, A/CN.4/L.682, 13 April 2006 ..........coevereieiiieiieeee e 27,148
How the European Union and the United Nations cooperate, United Nations Regional Information
Centre, JANUATY 2007 ......cooviieieiiiei e e 19
International Law Commission, Report of the International Law Commission on the work of its
twenty-first session, 2 June-8 August 1969, pp. 80-81, U.N. Doc. A/CN.4/220 (1969) ............... 97
Repertoire of the Practice of the Security Council 16th Supplement 2008-2009 Part 11 - Provisional
FUIES OF PIrOCEAUIE ...t ettt ettt st be e sne e e e nneneenne s 302, 303
Report of the Committee Established pursuant to Security Council Resolution 1540 (2004),
SI2008/493 ...ttt ettt et e nE e eene et r et e nns 84, 114
Report of the International Law Commission on the work of its forty-sixth session (1994), Draft
Statute for an International Criminal Court, AJA9/10........cccvei et 247
Security Council Committee Established Pursuant to Resolution 1267 (1999) Concerning Al-Qaida

and The Taliban and Associated Individuals and Entities—Guidelines of the Committee for the

Conduct of Its Work, 9 December 2008............cccvcvviiriiieciie e 110, 115, 116, 118, 120, 121
Third Annual Report Of ICTY, S/1996/665..........cccuiiiiieaieeieriese ettt 254
United Nations Security Council and the Rule of Law, A/63/69-S/2008/270...........cc.cconveneriruennnn. 300
T RTFE E 0 (I BITEAE) i s 304, 305, 308

» §/1994/1125, Annex........ 185

% 210F ¢ % 035(1994) 5 ik ki b & 7A€ i 4R
¢ % kR 4 > S/25704..175, 196,

5 & oS £ A95R4 T8 ¢ A3k 5 808(1993) 5 4k N ik 1
197, 210, 213, 239, 244, 245, 252, 258, 271

E- VU

Bp 2 g

XVi

1994 & 9 7 28 p B3t p PLE R A fo% > P AL 0P > S/1994/1115, ANNEX ..ocveeeececiieee, 178
Jefferson &ifr‘uﬂﬁki A F 5 5 > David N. Mayer, the Constitutional Thought of Thomas
JEFFErsON 270 (L994) ..o bbb 32
Madison’s Observation on Jefferson’s Draft of a Constitution for Virginia, in 6 The Papers of
Thomas Jefferson 308, 315, Julian P. Boyd (€d.), 1952 .........cooceiiiineiiiinecnenesee e 24
Speech by James Madison to the House of Representatives on the Removal Power of the President
(June 17, 1789), in 12 the Papers of Madison, 232, 238 .........ccccecvriveveieerereseseseeeeeee e 32
1 s B A R A 2003 £ 10 P 20 BL & R 4§ chiEp 0 AJES-10/PV.2D 21
PR AILE DR T T 0 SIPVIEBAB, PP.5Beeieiiiicnenneneee e 16



£l

TR E CWHEE 2 HL 01977 & 40 5 p enmp & BP > 0)1977, C103/1........ 43
F W% - ThBEmiE T James Wilson &2 1791 & <1 #-4% > The Works of James Wilson 330,
Robert Green MCCIOSKEY, (BU.). ..veiiiiiiciiieiietiree e 29

Bl @

London Agreement of 8 Aug 1945, reprinted in 1 Trial of Major War Criminals Before the

International Military Tribunal 8, pp.8—9 (L1947) .....cvriiiiiirte e 234
The Tripartite Conference at Moscow, 19-30 Oct 1943, reprinted in International Conciliation, No
395, PP. 599605 (L943) ...c.eeiiiririeiieitieeiete ettt 234

AR R

Sir Franklin Berman (UK), Chair, Professor Malcolm Shaw (UK), Co-Rapporteur, and Professor
Karel Wellens (Netherlands), Co-Rapporteur, International Law Association, Berlin Conference
(2004), Accountability of International Organization, Final Report ............ccoceevivveeveneienene, 147

The Report Prepared by lain Cameron Commissioned by the Council of Europe, the European
Convention on Human Rights, Due Process and United Nations Security Council
Counter-Terrorism Sanctions, 6 FEDrUary 2006 ...........cc.cuiereiriiiinenieiseieesereis s 119

The United Nations and the New Threats, Rethinking Security, Regional Forum, Sponsored by
Aspen Institute Italia, IAl, ISIAO, UNF, UNICRI, 28-9 May, 2004 ...........ccoovvvvnvenreirerenieneens 6, 12

[ sl e =

w2
Commission Regulation 1190/2008 of 28 November 2008, 2008 O.J. (L 322) 25.......ccccvvneeee. 104
Council regulation (EC) No 881/2002 0f 27 May 2002.........c.couerierereriereneseeeenieneeseeseenees 42,104
(8

Law regulating the cooperation with the International Tribunal for the former Yugoslavia195, 201
e

HUMAN RIGES ACE 1998......c.eeiiitiiiiet ettt 32

XVii



ﬁrﬁ%i’ %A'f WV

E - PP

Xviii

(mpzn s AP ) (Federal Rules of Civil Procedure).......covcveercenenieieneseeseses e 271
1934 & e (ALp#248:# %) (Rules Enabling Act, 28 U.S.C. 88 2071-2077) .....ccoveveneee 271,272
Federal Rules of Civil Procedure, Advisory Committee NOE ..........ccoveivririiinencieineeesieas 271
Restatement (Third) Agency, (2006), para.1.01 (Agency Defined) ........cccooevovieiiiinieicienene, 288
Restatement (Third) Agency, (2006), para.2.02 (Scope of Actual Authority)..........cccceverennenne. 289



P_[}
.
—m
il

*
[
s
<
w

= ﬂf‘f Theodor Meron 12 5 " 3R % R %72 cFfT 332 J2 T o 53 Y I 2 o
PR R gk 20 Z o 5 TiE2 gz (opino juris) i 2 B fo
FEILT GRLFAENBRY OnrR ¢ 55 BB TR0k E

G SAERE § SR B T BT AT IR S i ik

B st

! Theodor Meron, Editorial Comment: Revival of Customary Humanitarian Law, 99 American Journal

of International law 817 (2005).

2 %45 ¥ % Anthea Elizabeth Roberts 72 i3 » fisay % en@ g T oM@ jif 2 “ £ 8 - %
R mp’%&?]h, IR H RS R E LR wﬁ L 7'2 o [&]”7;\5 B bl A2 Y

%é%‘ O F e R ?-\%#H% B R LE @ ZERCE R R B ) (TS A T ehde g gk
Flt AR Y R R PR R YRR T M B el LE«]‘“&;FL‘ rn_g_f, ) YLE T N

PRLMCATEDY R 2 4 2RT0Y e 58 Eig ehd 4 o 4 At Anthea Elizabeth Roberts,
Traditional and Modern Approaches to Customary International law: A Reconciliation, 95 American
Journal of International law 757 (2001). A 1986 & R|"2j# ek 4e o A % > RS e * rindy
1 SR AR A S R R TR R S BRI e R A
TeRY R R B MR R AR - A ? TP SRR a2 2 FE 15 - ICY, Military
and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgment of 27 June 1986, para.186. “It is not to be expected that in the practice of States the
application of the rules in question should have been perfect, in the sense that States should have
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to define limits to legislating rules that all states are required to adopt when it invokes Chapter VII
authority to deal with threats to the peace peace. While the Council’s adoption of mandates for all
member states to implement sweeping measures in domestic law to control terrorism (Resolution 1373)
and weapons materials proliferation (Resolution 1540) has created a “fast-track” procedure under
Articles 41 and 48 for preventive action against a threat to the peace, some participants warned that it
also represented a major expansion of power that, if not soon circumscribed, could trigger growing
resistance from states.”
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and International Law, 53 Harvard International Law Journal Online 226 (2012).
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% I“' € -3k & 32 P ok 4R o Behrami and Behrami v. France and Saramati v. France Germany and
Norway, App. Nos 71412/01 and 78166/01, ECtHR judgment of 5 May 2007, para.149. “Since
operations established by UNSC Resolutions under Chapter V11 of the UN Charter are fundamental to
the mission of the UN to secure international peace and security and since they rely for their
effectiveness on support from member states, the Convention cannot be interpreted in a manner which
would subject the acts and omissions of Contracting Parties which are covered by UNSC Resolutions
and occur prior to or in the course of such missions, to the scrutiny of the Court.” 3+ + i A 472 fe e
PRARLEE LR AR RE T R % 2 T EhBA 8 AW LA IE g ke
¥ 2_ 3% 7% » Pasquale De Sena and Maria Chiara Vitucci, The European Courts and the Security
Council: Between Dédoublement Fonctionnel and Balancing of Values, 20 European Journal of
International Law 193, p. 206.% & £ % & Whg (T4 4 N ABFREoT 2% 2 L L kg i)
iz - How the European Union and the United Nations cooperate, United Nations Regional Information
Centre, January 2007. http://www.unric.org/html/english/pdf/Leporello EU-VN_e.pdf “The United
Nations (UN) and the European Union (EU) share the same fundamental values and goals, namely the
maintenance of international peace and security,”
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%1€y, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South
West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion of 21 June
1971, para.114, “The language of a resolution of the Security Council should be carefully analysed
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before a conclusion can be made as to its binding effect. In view of the nature of the powers under
Avrticle 25, the question whether they have been in fact exercised is to be determined in each case,
having regard to the terms of the resolution to be interpreted, the discussions leading to it, the Charter
provisions invoked and, in general, all circumstances that might assist in determining the legal
consequences of the resolution of the Security Council.”
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%2 1CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004.
Borrd s ¥ Bm S RS A2 2003 & 10 7 20 BT & R4 § ¥R > AIES-10/PV.21, p.6, “the
fence is a measure wholly consistent with the right of States to self-defence enshrined in Article 51 of
the Charter.”
** SIRES/1368.
% SIRES/1373.
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% 1d, “have clearly recognized the right of States to use force in self-defence against terrorist attacks.”
2" 1CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Separate Opinion of Judge Kooijmans, Advisory Opinion of 9 July 2004, para.35. “Resolutions 1368
(2001) and 1373 (2001) recognize the inherent right of individual or collective self-defence without
making any reference to an armed attack by a State. The Security Council called acts of international
terrorism, without any further qualification, a threat to international peace and security which
authorizes it to act under Chapter V11 of the Charter. And it actually did so in resolution 1373 (2001)
without ascribing these acts of terrorism to a particular State. This is the completely new element in
these resolutions. This new element is not excluded by the terms of Article 51 since this conditions the
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exercise of the inherent right of self-defence on a previous armed attack without saying that this armed
attack must come from another State even if this has been the generally accepted interpretation for
more than 50 years.”
%8 1CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004, para.139. “The Court also notes that Israel exercises control in the
Occupied Palestinian Territory and that, as Israel itself states, the threat which it regards as justifying
the construction of the wall originates within, and not outside, that territory. The situation is thus
different from that contemplated by Security Council resolutions 1368(2001) and 1373(2001), and
therefore Israel could not in any event invoke those resolutions in support of its claim to be exercising a
right of self-defense.”
#71CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Separate Opinion of Judge Kooijmans, Advisory Opinion of 9 July 2004, para.36. “Resolutions 1368
(2001) and 1373(2001) refer to acts of international terrorism as constituting a threat to international
peace and security; they therefore have no immediate bearing on terrorist acts originating within a
territory which is under control of the State which is also the victim of these acts.”
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31 United States, Marbury, 5 U.S. (1 Cranch) 137 (1803).

¥ Madison’s Observation on Jefferson’s Draft of a Constitution for Virginia, in 6 The Papers of
Thomas Jefferson 308, 315, Julian P. Boyd (ed.), 1952. “As the Courts are generally the last in making
their decisions, it results to them by refusing or not refusing to execute a law, to stamp it with its final
character. This makes the Judicial Department paramount in fact to the Legislature, which was never
intended and can never be proper.”
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ek JpE o TR Y B K2 R AUHIRE SIE""rﬁ%EJ oL rd Eep
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FEBRURIF AP REIERTLTE 22 Ag ¥ ffiﬁ—g 15745 4 o (In the nineteenth century
the Supreme Court was far too weak ever to claim such a monopoly of interpretive authority over
Congress, and it therefore used principles of federalism to circumscribe Section 5 power. In the
mid-twentieth century the Warren Court worked collaboratively with Congress, deferring to exercise of
Section 5 power in such a way as to allow each branch of the federal government to enforce the
Fourteenth Amendment without binding the other. The Warren Court understood Section 5 as a
structural device that would integrate legal and political constitutionalism. But the contemporary Court
is no longer willing to tolerate political enforcement of the Fourteenth Amendment, and it has
unabashedly asserted a prerogative act as “the ultimate expositor of the constitutional text.””) Robert C.
Post, Reva B. Siegel, Legislative Constitutionalism and Section Five Power: Policentric Interpretation
of the Family and Medical Leave Act, 112 Yale Law Journal 1943, 2058 (2003).
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% United States, Morrison, 529 U.S. 598 at 616 n.7.

% Marko Milanovi¢, Norm Conflict in International Law: Whither Human Rights, 20 Duke Journal of
Comparative & International Law 69 (2009).

% M%7 FE R 34 2 ¢ Scott J. Shapiro, What Is the Rule of Recognition (and Does It
Exist), in The Rule of Recognition and U.S. Constitution, Matthew D Adler and Kenneth Einar Himma

(eds) 236, Oxford: Oxford Unlver5|ty Press, 2009. 44> e - A e T % - pFen? et | (R L en i
it o ifr% ﬁShaplro B T4 | (plan theory) » 7 Tk AR 5 Ak § i & 2 P Rt
o RHEHY RE G A ]tt.m S pEend | 5 T2 enfa i | (meta-interpretative) s

ki gs; ) 7% ,,F » 247 TR < 4 & (Originalism) ~ i i 3¢ & #c i & , (Living Constitutionalism) ~
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Shapiro, Legality 304-05, Cambridge: The Belknap Press of Harvard University Press, 2011.
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%7 Scott J. Shapiro, Legality, Cambridge: The Belknap Press of Harvard University Press, 2011, p.357.
“The meta-interpreter need not know why citizens should obey the law, the relation of justice to
fairness, or the proper demands of community...on this account, interpretive methodology is pegged
not to the truth of any abstract philosophical or social-scientific theory, but rather to the law’s
presuppositions concerning the trustworthiness of legal actors.” ¥ 4~ £ : lan P. Farrell, On the Value of
Jurisprudence, 90 Texas Law Review 187.
% Finalized by Martti Koskenniemi, Report of the Study Group of the International Law Commission,
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of
International Law, International Law Commission, Fifty-eighth session, Geneva, 1 May-9 June and 3
July-11 August 2006, A/CN.4/L.682, 13 April 2006.
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% Behrami and Behrami v. France and Saramati v. France, Germany and Norway, App. Nos 71412/01
and 78166/01, ECtHR judgment of 5 May 2007.

%0 1d, para.122. “It also recalls that the principles underlying the Convention cannot be interpreted and
applied in a vacuum. It must also take into account relevant rules of international law when examining
questions concerning its jurisdiction and, consequently, determining State responsibility in conformity
and harmony with the governing principles of international law of which it forms part, although it must
remain mindful of the Convention’s special character as a human rights treaty.”

2011 ER (R ERaT EEST ) BT E () BiReE ﬁa'rfv— R M AT - B
#m%}rﬁ‘\‘lklﬂ'&mﬁﬁ)r 2 d @]”{_? F’[E._’ff’!— W%Fggéf—@] —kmﬁkfﬁg KIT A nfF
s RERRE ARG T - BPRERE Lo e BRI S 1 z}*’"f{:]  Article 7(Conduct of
organs of a State or organs or agents of an international organization placed at the disposal of another
international organization) provides, “The conduct of an organ of a State or an organ or agent of an
international organization that is placed at the disposal of another international organization shall be
considered under international law an act of the latter organization if the organization exercises
effective control over that conduct.” A/66/10, p.85.% %2 @ *F % = 38 (L IR § A3Ri2 s a2
PTEAHAGR) Bl» P XL PPN L HREF EOM R - FF L L4 0  Marko
Milanovi¢ and Tatjana Papi¢, As Bad As It Gets: The European Court of Human Rights’ Behrami and
Saramati Decision and General International Law, 58 International and Comparative Law Quarterly
267 (2009).
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® 2 RY - @B %% 7 James Wilson & H 1791 & ¢ #-4% » The Works of James Wilson 330,
Robert Green McCloskey, (ed.), 1967.4& 31 p : Larry D. Kramer, The People Themselves: Popular
Constitutionalism and Judicial Review 100, footnote 45, 2004. “The supreme power of the United
States has given one rule: a subordinate power in the United States has given a contradictory rule: the
former is the law of the land: as a necessary consequence the latter is void, and has no operation. In this
manner it is the right and it is the duty of a court of justice, under the constitution of the United Sates,
to decide.”
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3 #xif o 42 : Charles Warren, Earliest Cases of Judicial Review by Federal Court, 32 Yale Law
Journal 15, 26-28, 1992.# 31 g : Larry D. Kramer, the People Themselves: Popular Constitutionalism
and Judicial Review 97, footnote 26, 2004.
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Recognltlon Whose Practices Ground U.S. Law, 100 Northwestern University Law Review 719 (2006).
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e f] - (But, | beg to know, upon what principle it can be contended that one department draws from
the constitution greater powers than another, in marking out the limits of the powers of several
departments. The constitution is the charter of the people to the government; it specified certain great
power as absolutely granted, and marks out the departments to exercise them. If the constitutional
boundary of either be brought into questions, | do not see that any one of these independent
departments has more right than another to declare their sentiments on that point.) - & : Speech by
James Madison to the House of Representatives on the Removal Power of the President (June 17,
1789), in 12 the Papers of Madison, 232, 238.#% 51 g : Larry D. Kramer, The people Themselves:
Popular Constitutionalism and Judicial Review 106, footnote 85, 2004. Jefferson # # 4% 2 ’”ﬁ“ B2 Al eh
i gk N AL r?f@ifhifrif%z Tz % (Sedltlon Act) el o ezt & e R 0 @ E K E R
RPPIFAFAANLFARI AP AL - FFIRINPALAFLEFR > rAELE
FTF¥E o | (We have...in more than one instance, seen the opinions of different departments in
opposition to each other, & no ill ensue.) % & : Jefferson .. ﬂ.,r LB A F L% 4 > David N. Mayer,
The Constitutional Thought of Thomas Jefferson 270 (1994).# 51 p : Larry D. Kramer, The people
Themselves. Popular Constitutionalism and Judicial Review 107, footnote 92, 2004. % § * 3R g
LR AT E PR R ({EHEePFFPr EEP 2B A P HEMLE 27
Hmmi’»ﬂ’ﬁ OB G L A A A 4 B Tk il (R fea KRS
& mﬂl’%bwigﬁwjmﬁ sﬁxsz&xLa.’& LE SRR TR (E
F)BUEHINRA PR LY A ERTE o
% United Kingdom, House of Lords, R (on the application of Al-Jedda) (FC) (Appellant) v Secretary
of State for Defence (Respondent), 12 December 2007.
> United Kingdom, House of Lords, R (on the application of Al-Jedda) (FC) (Appellant) v Secretary
of State for Defence (Respondent), 12 December 2007, para.26. “The central questions to be resolved
are whether, on the facts of this case, the UK became subject to an obligation (within the meaning of
article 103) to detain the appellant and, if so, whether and to what extent such obligation displaced or

qualified the appellant’s rights under article 5(1).”
%2 United Kingdom Law, Human Rights Act 1998.
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B (m ALY a(REA e A A A d 2 ) (Convention for the Protection of Human Rights
and Fundamental Freedoms) % 7 £ I p d 22% 2 4g 4|, (Right to liberty and security) % — % :
ARG pd fer B penfEfloimm A 2 BAMER AL L AT FFRT rr\ﬁﬁ,zf**ﬁtamﬁi)%
Aﬁ “,f *t 1 | (Everyone has the right to liberty and security of person. No one shall be deprived of his
liberty save in the following cases and in accordance with a procedure prescribed by law:) o § *& i
¥ Bingham #p ) & 7 33 BT OES - ekt iR FAGEF Ry i’;m o ’$ by
3 T2 % 2 (exonerating condition) » & R F 3% 4 enfE P Bg 4t iz 2 - United Kingdom, House of
Lords, R (on the application of Al-Jedda) (FC) (Appellant) v Secretary of State for Defence
(Respondent), 12 December 2007, para.27.
> S/RES/1546.
% United Kingdom, House of Lords, R (on the application of Al-Jedda) (FC) (Appellant) v Secretary
of State for Defence (Respondent), Opinion of Lord Bingham of Cornhill, 12 December 2007, para.39.
“Thus there is a clash between on the one hand a power or duty to detain exercisable on the express
authority of the Security Council and, on the other, a fundamental human right which the UK has
undertaken to secure to those (like the appellant) within its jurisdiction. How are these to be reconciled?
There is in my opinion only one way in which they can be reconciled: by ruling that the UK may
lawfully, where it is necessary for imperative reasons of security, exercise the power to detain
authorized by UNSCR 1546 and successive resolutions, but must ensure that the detainee’s rights under
article 5 are not infringed to any greater extent than is inherent in such detention. | would resolve the
second issue in this sense.”$f 3 & = — R gD HFhE * T - FRP DRI RF FRPFLTF 2
HppntrR B R G 3 bihgiE o O OB R 2 R R EE EIF R 2 K07 B2 ﬁ R
iR %é@ii'z»'rﬁ*ﬁ.%f@;%ii o BN A G ARG DR S L Ak IR AR BRI DR
PR > F LU - BER AR RS - REBWHIR R 5 0 Flt 0 - AR
*E"H 2y — I3F Lﬁaﬁ’k’ﬂﬁﬁl‘l Bl PR TS Jd'_% %ﬁq%%ﬁ”@?;{ ° 3:’[&2]% % Ik . Al-Jedda ‘73#&
TEIR ZNLfE B w7 L 3E 4 Al-dedda 73 % AR DR hd %k (para3l) o H Pk & 2
=+ » % 5 :C. Wilfred Jenks, Conflict of Law-Making Treaties, 30 British Yearbook of International Law
401 (1953).mc b fe kP I ®M A BE P BRF DR A Tk (FF) ¥ 103 iF kg
A EIE AR AR DR 7R 5 103 B R P g TR am*ﬁ,?«:mfﬁrﬁ DR RO A IR
PesBdew L iFisk v I MAE T E % 1546 BLAR G BRI 1 374 R
(whether Resolution 1546 placed the United Kingdom under an obligation to hold the applicant in
internment) » ¥ 125 L FH A R E PR AR NP R TR PR & DR A B R | %Ik & Al-Jedda
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RISHR g ne R A e B R 3 #0208 Rnfaff 2 F 5 L L ¥ % ¢ Joost Pauwelyn,
Confllct of Norms in Public International Law: How WTO Law Relates to Other Rules of International
law 175-76 (2003); Erich Vranes, the Definition of ‘Norm Conflict’ in International Law and Legal
Theory, 17 European Journal of International Law 395 (2006).

% ECtHR, Bosphorus Airways v. Ireland, Judgment, App. No. 45036/98, 30 June 2005, para.155. “In
the Court’s view, State action taken in compliance with such legal obligations is justified as long as the
relevant organization is considered to protect fundamental rights, as regards both the substantive
guarantees offered and the mechanisms controlling their observance, in a manner which can be
considered at least equivalent to that for which the Convention provides. By “equivalent” the Court
means “comparable”; any requirement that the organization’s protection be “identical” could run
counter to the interest of international cooperation pursued. However, any such finding of equivalence
could not be final and would be susceptible to review in the light of any relevant change in
fundamental rights protection.”

" Marko Milanovi¢, Norm Conflict in International Law: Whither Human Rights, 20 Duke Journal of
Comparative & International Law 69, 125 (2009)
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of State for Defence (Respondent), 12 December 2007, para.37.
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% Dinah Shelton, Normative Hierarchy in International Law, 100 American Journal of International
Law 291, 291 (2006). “Systems of law usually establish a hierarchy of norms based on the particular
source from which the norms derive. In national legal systems, it is commonplace for the fundamental
values of society to be given constitutional status and afforded precedence in the event of a conflict
with norms enacted by legislation or adopted by administrative regulation; administrative rules
themselves must conform to legislative mandates, while written law usually takes precedence over
unwritten law and legal norms prevail over nonlegal (political or moral) rules. Norms of equal status
must be balanced and reconciled to the extent possible. The mode of legal reasoning applied in practice
is thus naturally hierarchical, establishing relationships and order between normative statements and
levels of authority.”
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8 <«political obligation is closely linked with the obligation to obey some legitimate political authority”

A. John Simmons Moral Principles and Political Obligation 4, 1979.
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RIZRAl - sl ZF L EBRTRELEL 50 %E;ZLIVJ £ m%%r}’ B P R JR R k22 RY
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% 8 : Grainne de Burca, the European Court of Justice and the International Legal Order after Kadi, 51
Harvard International Journal 1, 4 (2010), footnote 11.
P EALAFALHRABEE S RORPW NS AGE 2 2 R RELEF DR B
I’i\ﬁﬁi GE A A L1 R FRETAEF IR PRI EST RN X FRRE
AEPAMT R B PERD T ma s FR S BF eh 2 FULEA L D2 R P aT B g
72 48 % e fre 4 A 1 Grdinne de Blrca, the European Court of Justice and the International Legal
Order after Kadi, 51 Harvard International Journal 1, 4 (2010), footnote 10.
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87 ECtHR, Behrami and Behrami v. France and Saramati v. France, Germany and Norway, App. No.
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" ECtHR, Behrami and Behrami v. France and Saramati v. France, Germany and Norway, App. Nos.
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" ECHR, Atticle 1, provides: “The High Contracting Parties shall secure to everyone within their
jurisdiction the rights and freedoms defined in Section 1 of the Convention.”
* ECtHR, Behrami and Behrami v. France and Saramati v. France, Germany and Norway, App. No.
71412/01 and 78166/01, 2007, para.67.
™ |d, para.145.
® ECtHR, Bosphorus Airways V. Ireland, Judgment, App. No. 45036/98, 30June 2005, pra.152-53.
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" ECtHR, Behrami and Behrami v. France and Saramati v. France, Germany and Norway, App. No.
71412/01 and 78166/01, 2007, para.149.
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AFoipip b kT~ Fq 2 R %‘i“ * & %_Robert Kolb- %4 & : Robert Kolb, Does Article
103 of the Charter of the United Nations Apply only to Decisions or also to Authorization Adopted by
Security Council, 64 ZadRV 21 (2004).

¥ Marko Milanovi¢ and Tatjana Papi¢, As Bad As It Gets: The European Court of Human Rights’
Behrami and Saramati Decision and General International Law, 58 International and Comparative Law
Quarterly 267, 272-273 (2009)
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8 ECtHR, Behrami and Behrami v. France and Saramati v. France, Germany and Norway, App. No.
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BB jepLime 20 s ip @ W E N & M eh- B o % 2 1 Tom Dannenbaum, Translating the Standard
of Effective Control into a System of Effective Accountability: How Liability Should be Apportioned
for Violations of Human Rights by Member State Troop Contingents Serving as United Nations
Peacekeepers, 51 Harvard International Law Journal 113 (2010).
8 ECtHR, Behrami and Behrami v. France and Saramati v. France, Germany and Norway, App. No.
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8 Council Regulation (EC) No 881/2002 of 27 May 2002.

8 CFI, Kadi v. Council & Community, Case T-315/01, 2005 ECR 11-3649, para.40.

% S/RES/1267.

%7 SIRES/1333.

% SIRES/1390.

8 CFI, Kadi v. Council & Community, Case T 315/01, 2005 ECR 11-3649, para. 25-31.
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“The transfer by the States from their domestlc legal systems to the Community legal system of the
rights and obligations arising under the Treaty carries with it a permanent limitation of their sovereign
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% CFI, Kadi v. Council & Community, Case T-315/01, 2005 ECR 11-3649, para.138.

% |d, para.139.

% |d, para.153.

® Id, para.204. “by the very treaty by which it has established, to adopt all the measures necessary to
enable its Member States to fulfill these obligations.”
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% Id, para.230. “International law thus permits the inference that there exists one limit to the principle
that resolutions of the Security Council have binding effect: namely, that they must observe the
fundamental peremptory provisions of jus cogens. If they fail to do so, however improbable that may
be, they would bind neither the Member States of the United Nations nor, in consequence, the
Community.”
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Texas, 552 U.S. 491 (2008).

101 EC), Kadi & Al Barakaat International Foundation v. Council & Community, Joined Cases
C-402/05 P and 415/05 P, 2008 ECR 1-6351.

192 1d, para.280.

103 1d, para.281.

104 1d, para.282.
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195 1d, para.287.
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1114, para.309. “...the review by the Court of the validity of any Community measure in the light of
fundamental rights must be considered to be the expression, in a community based on the rule of law,
of a constitutional guarantee stemming from the EC treaty as an autonomous legal system which is not
to be prejudiced by an international agreement. The question of the Court’s jurisdiction arises in the
context of the internal and autonomous legal order of the Community, within whose ambit the
contested regulation falls and in which the Court has jurisdiction to review the validity of Community
measures in the light of fundamental rights.”
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1% Thomas Buergenthal, Sean D. Murphy, Public International Law in a Nutshell, St. Paul, Minnisoda:
Thomson/West, 2006, pp. 89.

1 |an Brownlie, Principles of Public International Law, 6", New York: Oxford University Press, 2003,
pp. 664.
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12 Tono Eitel, The UN Security Council and Its Future Contribution in the Field of International Law,
What may we expect?, 4 Max Planck Yearbook of United Nations Law 53, 61. “The part of these
resolutions that can claim binding force I would like to call “Council Law” and to put into the same
class as “treaty Law” and “Court Law”, the latter being the decisions of international courts of justice
or arbitration. Council law in this sense ranks higher than any other secondary law due to the
all-compassing nature of the UN Charter and the Security Council’s vast competences.”
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5 Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to Other
Rules of International Law, UK: Cambridge University Press, 2003, p. 94.
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'8 Alexander Orakhelashvili, Peremptory Norms in International Law, New York: Oxford University
Press, 2006.
¥ 1CJ, Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Request for the
indication of Provisional Measures, Order of 14 April 1992.
%0 1d, para.42. “Members of the United Nations, are obliged to accept and carry out the decisions of the
Security Council in accordance with Article 25 of the Charter.”
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2! Id, para.42. “in accordance with Article 103 of the Charter, the obligations of the Parties in that
respect prevail over their obligations under any other international agreement.”
22 Jjose E. Alvarez, International Organizations as Law-Makers, New York: Oxford University Press,
2005.
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8 1CJ, Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory
Opinion of 20 July 1962, p.165. “The practice of organization throughout its history bears out the
forgoing elucidation of the term “action” in the last sentence of Article 11, paragraph 2.”

% 1CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004, para. 28, p. 150, “The court consider that the accepted practice of the
General Assembly, as it has evolved, is consistent with Article 12, paragraph 1, of the Charter.”
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% Finalized by Martti Koskenniemi, Report of the Study Group of the International Law Commission,
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of
International Law, Addendum, Appendix, Draft conclusions of the work of the Study Group,
A/CN.4/L.682/Add.1.
1 T, 0. Elias, The Doctrine of Intertemporal Law, 74 American Journal of International Law 285, 286,
(1980), “There are therefore two elements, the first of which is that acts should be judged in the light of
the law contemporary with their creation, and the second of which is that rights acquired in a valid
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manner according to the law contemporaneous with that creation may be lost if not main- tained in
accordance with the changes brought about by the development of international law. The first element
of the doctrine of intertemporal law would seem to have been widely accepted in international law-e.g.,
in the Minquiers and Ecrehos case. The second element-namely, that the mere acquisition of rights at
the time of their creation is not enough, but that they must be maintained according to the evolution of
international law-has aroused a good deal of controversy among the experts, notably Philip Jessup, in
his famous article on the Island of Palmas arbitration, and W. J. B. Versfelt. Both authors' main
preoccupation was that states that had acquired territories might find later on, according to the second
element, that they could subsequently lose the territory by operation of a new rule of international law.”
Judge Huber, 2 Reports of International Arbitral Awards, 831, 845, “a juridical fact must be appreciated
in the light of the law contemporary with it, and not of the law in force at the time when a dispute in
regard to it arises or falls to be settled Issland of Palmas Case (Netherlands, United States),” and “As
regards the question which of different legal systems prevailing at successive periods is to be applied in
a particular case (the so- called intertemporal law), a distinction must be made between the creation of
rights and the existence of rights. The same principle which subjects the act creative of a right to the
law in force at the time the right arises, demands that the existence of the right, in other words its
continued manifestation, shall follow the conditions required by the evolution of law.” § B B 7.2 74% 7
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%2 Krzysztof Skubiszewski, The International Court of Justice and the Security Council, pp. 606-629,
in Edited by Vaughan Lowe and Malgosia Fitzmaurice, Fifty years of the International court of Justice:
Essays in Honour of Sir Robert Jennings, Great Britain: Cambridge University Press 1996.
% International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991.
¥ SIRES/827.
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% Jose E. Alvarez, Hegemonic International Law Revisited, 97 American Journal of International Law
873 (2003); Detlev F. Vagts, Hegemonic International Law, 95 American Journal of International Law
843 (2001).
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% 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Request for the Indication of Provisional
Measures, Order of 8 April 1993.

% 1d, para.2.

0 1d, para.2(k).
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2 Id, para.2(M).

* Id, para.2(0).

* 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Request for the Indication of Provisional
Measures, Order of 8 April 1993, para.35, “Whereas the Court, having established the existence of a
basis on which its jurisdiction might be founded, ought not to indicate measures for the protection of
any disputed rights other than those which might ultimately form the basis of a judgment in the
exercise of that jurisdiction; whereas accordingly the Court will confine its examination of the
measures requested, and of the grounds asserted for the request for such measures, to those which fall
within the scope of the Genocide Convention.”

*%1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Request for the Indication of Provisional
Measures, Order of 8 April 1993, para.14, «”
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% 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Separate opinion of Judge ad hoc Lauterpacht, Order of 13 September 1993, para.101-102.
“101. Nor should one overlook the significance of the provision in Article 24 (2) of the Charter that, in
discharging its duties to maintain international peace and security, the Security Council shall act in
accordance with the Purposes and Principles of the United Nations. Amongst the Purposes set out in
Article 1 (3) of the Charter is that of achieving international Cooperation "in promoting and
encouraging respect for human rights and for fundamental freedoms for all without distinction as
to race, sex, language or religion”.
“102. Now, it is not to be contemplated that the Security Council would ever deliberately adopt a
resolution clearly and deliberately flouting a ruleof jus cogens or requiring a violation of human rights.
But the possibility that a Security Council resolution might inadvertently or in an unforeseen manner
lead to such a situation cannot be excluded. And that, it appears, is what has happened here. On this
basis, the inability of Bosnia-Herzegovina sufficiently strongly to fight back against the Serbs and
effectively to prevent the implementation of the Serbian policy of ethnic cleansing is at least in part
directly attributable to the fact that Bosnia-Herzegovina's access to weapons and equipment has been
severely limited by the embargo. Viewed in this light, the Security Council resolution can be seen as
having in effect called on Members of the United Nations, albeit unknowingly and assuredly
unwillingly, to become in some degree supporters of the genocidal activity of the Serbs and in this
manner and to that extent to act contrary to a rule of jus cogens.” ¥ % £ : Christine Gray, Application
of the Convention on the Prevention and Punishment of the Crime of Genocide(Bosnia and
Herzegovina v. Yugoslavia (Serbia and Montenegro)), Orders of Provisional Measures of 8 April 1993
and 13 September 1993, 43 International and Comparative Law Quarterly 704, (1994).
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* 1CJ, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South
West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion of 21 June
1971, para.113. “It has been contended that Article 25 of the Charter applies only to enforcement
measures adopted under Chapter VI1 of the Charter. It is not possible to find in the Charter any support
for this view. Article 25 is not confined to decisions in regard to enforcement action but applies to "the
decisions of the Security Council™ adopted in accordance with the Charter. Moreover, that Article is
placed, not in Chapter VI, but immediately after Article 24 in that part of the Charter which deals with
the functions and powers of the Security Council. If Article 25 had reference solely to decisions of the
Security Council concerning enforcement action under Articles 41 and 42 of the Charter, that is to say,
if it were only such decisions which had binding effect, then Article 25 would be superfluous, since this
effect is secured by Articles 48 and 49 of the Charter.”
*" Jacob Katz Cogan, the Regulatory Turn in International Law, 52 Harvard International law Journal
(2011).
% Michael C. Wood, The UN Security Council and International Law, Third Lecture: The Security
Council and the Use of Force, Hersch Lauterpacht Memorial Lectures, 7-9 November 2006.
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% «A criminal charge or conviction is not necessary for inclusion on the Consolidated List as the
sanction are intended to be preventive in nature.,” Security Council Committee Established Pursuant to
Resolution 1267 (1999) Concerning Al-Qaida and The Taliban and Associated Individuals and
Entities—Guidelines of the Committee for the Conduct of Its Work, 9 December 2008, para. 6.(c).

%L 1267 4 | & £ 2R 2 » S/2005/572 (2005), at para. 39-44.
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Sanctions, 6 February 2006, at p.10.
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% Security Council Committee Established Pursuant to Resolution 1267 (1999) Concerning Al-Qaida
and The Taliban and Associated Individuals and Entities—Guidelines of the Committee for the
Conduct of Its Work, 9 December 2008, para. 4. (e).

% Id. para. 4. (f).

Id. para. 4. (9).

Id. para. 7. (a).

® %32 ¢ % 1730(2006)%: 774 (S/RES/LT30) % — £ 1 1 i A AR “Fhifhh ® ef L4250 éﬂ-afzﬁ
EafRd k(22 F BT PR BB A a‘iv}’z“}r‘, L Hfed T it B
iz 7% ; » Security Council Resolution 1730, paragraph 1: “Adopts the de-listing procedure in the
document annexed to this resolution and requests the Secretary-General to establish within the
Secretariat (Security Council Subsidiary Organs Branch), a focal point to receive de-listing requests
and to perform the tasks described in the attached annex.”

1% security Council Committee Established Pursuant to Resolution 1267 (1999) Concerning Al-Qaida
and The Taliban and Associated Individuals and Entities—Guidelines of the Committee for the
Conduct of Its Work, 9 December 2008, para. 7. (b).
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192 Security Council Committee Established Pursuant to Resolution 1267 (1999) Concerning Al-Qaida

and The Taliban and Associated Individuals and Entities—Guidelines of the Committee for the

Conduct of Its Work, 9 December 2008, para. 7. (g), iii.

193 1d. para. 7. (g), V.

104 1d. para. 7. (g), vi, c.

1% http://www.un.org/sc/committees/dfp.shtml - last visited, 26 April, 2010.
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108 Christian Much, the International Criminal Court (ICC) and Terrorism as an International Crime, 14
Michigan State Journal of International Law 121 (2006); Michael Lawless, Terrorism: An International
Crime, 63 International Journal 139 (2007-08).
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Nations Define Terrorism, Ten Years After 9/11, 33 University of Pennsylvania Journal of International
Law 1, (2011).

123



IR i g
FILE AR W KRR T 22 g AR E RATRP
EAR s BFRERT T2 88 @RS 2RAF2 e (7
BAER TREFE) LB ARE RRRIF2E2 B A 4o 18 0 4o
- ko WG BRI REER L 0 { F L R RdET

81§ PR A AL

124



3
—.g—nﬁ
‘ﬂi@
C
g
i)
[
E
4_!_.
o
1t
pcy
7‘_1‘
H
T
i
&

- & BMERM AL S 2

EPHMeRM(EAF) BLEREZ T L (EF) P LEBUHLE
I d o PR AL EHMERRFERLF M G K (EF) o
EETEIE A A2 AL - BETESARE . T A
MBI ERREERAA g T xR e 2 T HEG X
A A G TR AR MRS e T By 20 R F
A EE G AR el V(R F) P gl e
AN T N RS LR YR RN
MR 51986 & R e AR o B T s BT 2%
W H RS B MGIEE e mA g2 B B
PRt oA o A N R e B RE2IRZ AT GRS A2
Sl - AP R § i e MRy TEL R e g
2 Bl 3 (AF) F2 PP 2 RT3 o> FIL ¢ 28 F%E L b
TpiEe ¥ TG R A FILE TG DA FUF s BEE T oD

TARHN TR B FE SR B il A b 2 34 el %

VAR it h ek et b 2 2 B R AE 0 56 &2 & 7] 1(100).
125



Eﬁﬁi' %A'f WV

20
Rm 71990 & R uis % @ﬁﬁﬂ%‘«ﬁbﬁﬁﬁﬁi‘aﬁ@’{@ % 1986 & pr
Rdvf AR 2R T e 55 - lﬁ;i,ﬁ’—*{mmﬂs‘? Flp Actm K

.y..

¥

§oemMERAEZRLT LTS A 2Pl G - BiH PRI
)2)

DA Eh (§F) ¥ FTefEd 0 LEEG T HEFRESU

(jurisdictional limits)® > + FeAGH o HAVIE AT LS (BF) ¥

2 1CJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Jurisdiction of the Court and Admissibility of the Application, Judgment of 26 November
1984, para.95,"a provision for a clear demarcation of functions between the General Assembly and the
Security Council, in respect of any dispute or situation, that the former should not make any
recommendation with regard to that dispute or situation unless the Security Council so requires, there is
no similar provision anywhere in the Charter with respect to the Security Council and the Court. The
Council has functions of a political nature assigned to it, whereas the Court exercises purely judicial
functions. Both organs can therefore perform their separate but complementary functions with respect
to the same events."”
3 %A vfg Hitoshi Nasu £ 7 (Hitoshi Nasu, Chapter VI1 Powers and the Rule of Law: The
Jurisdictional Limits, 26 Australian Yearbook of International Law 87.) > 4>+ F 7|58 % 1 ¢ £ T
NERE L (RR) FoRTAEHERE S BLSLR B~ 24 (BF) ¥ 36 e w37
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i 3§ 3% IE AR PE R IE 2 i—ma‘ﬁ FRAc* AL ¢ hs L @ 0§ Suyash Paliwal i 5% (Suyash
Paliwal, Reviewing and Reconsidering Medellin v. Texas in Light of the Obligatory Abstention from
Security Council Voting, 48 Columbia Journal of Transnational Law 541)%% Bl & * T 3 $1+4% A
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TS BRI et e WAL HgR g -;% LfFe T4 E&]E&]"?é mefj e ol N
TG LRI ERREEIRE O HE L E AR 2 F 48 0 #F % A2 F Shahabuddeen
R Boo B I Kadi #7518 end 2 % & 1 1 42 4 2 : Lorraine Finlay, Between a Rock and a Hard
Place: the Kadi Decision and Judicial Review of Security Council Resolutions, 18 Tulane Journal of
International and Comparative Law 477 (2009-2010).

® See, e.g., Detlev F. Vagts, Hegemonic International Law, 95 American Journal of International Law
843 (2001); Jose E. Alvarez, Hegemonic International Law Revisited, 97 American Journal of
International Law 873(2003); Jose E. Alvarez, International Organizations as Law-Maker, 2005, pp.
211-217.
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¢ Alexander Orakhelashvili, The Acts of the Security Council: Meaning and Standards of Review, in A.
von Bogdandy and R. Wolfrum, (eds.), 11 Max Planck Yearbook of United Nations Law 143 (2007).
" Marcella David, Passport to Justice: Internationalizing the Political Question Doctrine for
Application in the World Court, 40 Harvard International Law Journal 81 (1999).
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o e2RBER (AF) nhrP FFLsain,e-
19°1CJ, Western Sahara, Advisory Oplnlon of 16 October 1975, para.15.
1 1¢y, Application for Review of Judgment No. 158 of the United Nations Administrative Tribunal,
Advisory Opinion of 12 July 1973, p.172, para.14.
12:1¢J, Accordance with international law of the unilateral declaration of independence in respect of
Kosovo (Request for Advisory Opinion), Advisory Opinion of 22 July 2010, para.27.
31¢J, Conditions of Admission of a State to Membership in the United Nations (Article 4 of the
Charter), Advisory Opinion of 28 May 1948, p.61; ICJ, Legality of the Threat or Use of Nuclear
Weapons, Advisory Opinion of 8 July 1996, para.13.
" SIRES/22.
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> 1CJ, Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania), Preliminary
objection, Judgment of 25 March 1948.
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18 1CJ, Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Request for the
indication of Provisional Measures, Order of 14 April 1992, para.43-44.

“43. Whereas the Court, while thus not at this stage called upon to determine definitively the legal
effect of Security Council resolution 748 (1992), considers that, whatever the situation previous to the
adoption of that resolution, the rights claimed by Libya under the Montreal Convention cannot now be
regarded as appropriate for protection by the indication of provisional measures;

44. Whereas, furthermore, an indication of the measures requested by Libya would be likely to impair
the rights which appear prima facie to be enjoyed by the United States by virtue of Security Council
resolution 748 (1992).”; 1CJ, Questions of Interpretation and Application of the 1971 Montreal
Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom),
Request for the indication of Provisional Measures, Order of 14 April 1992, para.40-41.

“40. Whereas the Court, while thus not at this stage called upon to determine definitively the legal
effect of Security Council resolution 748 (1992), considers that, whatever the situation previous to the
adoption of that resolution, the rights claimed by Libya under the Montreal Convention cannot now be
regarded as appropriate for protection by the indication of provisional measures;

41. Whereas, furthermore, an indication of the measures requested by Libya would be likely to impair
the rights which appear prima facie to be enjoyed by the United Kingdom by virtue of Security Council
resolution 748 (1992).”
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713, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Jurisdiction of the Court and Admissibility of the Application, Judgment of 26 November
1984, para.104-105. “Nicaragua...referred to previous decisions of the Court as establishing the
principle that the Court is not required to decline to take cognizance of one aspect of a dispute merely
because that dispute has other aspects and that the Court should not decline its essentially judicial task
merely because the question before the Court is intertwined with political questions. On this latter point,
the Court would recall that in the United States Diplomatic and Consular Staff in Tehran case it stated:
"The Court, at the same time, pointed out that no provision of the Statute or Rules contemplates that the
Court should decline to take cognizance of one aspect of a dispute merely because that dispute has
other aspects, however important.” (1.C.J. Reports 1980, p. 19, para. 36.) And, a little later, added : "Yet
never has the view been put forward before that, because a legal dispute submitted to the Court is only
one aspect of a political dispute, the Court should decline to resolve for the parties the legal questions
at issue between them. Nor can any basis for such a view of the Court's functions or jurisdiction be
found in the Charter or the Statute of the Court; if the Court were, contrary to its settled jurisprudence,
to adopt such a view, it would impose a far-reaching and unwarranted restriction upon the role of the
Court in the peaceful solution of international disputes." (I.C.J. Reports 1980, p. 50, para. 37.).”
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18 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Separate opinion of Judge ad hoc Lauterpacht, Order of 13 September 1993, para.101. “Nor
should one overlook the significance of the provision in Article 24 (2) of the Charter that, in
discharging its duties to maintain international peace and security, the Security Council shall act in
accordance with the Purposes and Principles of the United Nations.”

9 Rosalyn Higgins, The development of international law through the political organs of the United
Nations, New York: Oxford University Press, 1963.

% _egal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion of 21 June 1971,
para.110. “The reference in paragraph 2 of this Article [Article 24] to specific powers of the Security
Council under certain chapters of the Charter does not exclude the existence of general powers to
discharge the responsibilities conferred in paragraph 1. Reference may be made in this respect to the
Secretary-General's Statement, presented to the Security Council on 10 January 1947, to the effect that
"the powers of the Council under Article 24 are not restricted to the specific grants of authority
contained in Chapters VI, VII, VIII and XII . . . the Members of the United Nations have conferred
upon the Security Council powers commensurate with its responsibility for the maintenance of peace
and security. The only limitations are the fundamental principles and purposes found in Chapter 1 of
the Charter."”
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21 See, e.g., Paul Szasz, the Security Council Starts Legislating, 96 American Journal of International
Law 901 (2002); Luis Miguel Hinojosa Martinez, the Legislative Role of the Security Council in Its
Fight against Terrorism: Legal, Political and Practical Limits, 57 International and Comparative Law
Quarterly 333 (2008); Stefan Talmon, the Security Council as World Legislature, 99 American Journal
of International Law 175 (2005).
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ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Order of 13 September 1993, p.328, para.(0). “that Security Council resolution 713 (1991)
and all subsequent Security Council resolutions referring thereto or reaffirming thereof must not be
construed to impose an arms embargo upon Bosnia and Herzegovina, as required by Articles 24 (1) and
51 of the United Nations Charter and in accordance with the customary doctrine of ultra vires.”
% 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Separate opinion of Judge ad hoc Lauterpacht, Order of 13 September 1993, para.98. “Once
the Security Council indicated that it was acting "under Chapter VII", it was no longer constrained by
the necessity of obtaining the consent of any State to the measures that it considered the circumstances

to require.”
T See e.g., E. Lauterpacht, Aspects of the Administration of International Justice (1991), pp. 37-78.
% %32 ¢ % 161(1961)5L 43K (SIRES/161) T# 7304 | & - & 1T F #4554 % A e b 5
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%" lan Johnstone, Legislation and Adjudication in the UN Security Council: Bringing down the
Deliberative Deficit, 102 American Journal of International Law 275 (2008).
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% Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Separate opinion of Judge ad hoc Lauterpacht, Order of 13 September 1993, para.99. “This
is not to say that the Security Council can act free of all legal controls but only that the Court's power
of judicial review is limited. That the Court has some power of this kind can hardly be doubted, though
there can be no less doubt that it does not embrace any right of the Court to substitute its discretion for
that of the Security Council in determining the existence of a threat to the peace, a breach of the peace
or an act of aggression, or the political steps to be taken following such a determination. But the Court,
as the principal judicial organ of the United Nations, is entitled, indeed bound, to ensure the rule of law
within the United Nations system and, in cases properly brought before it, to insist on adherence by all
United Nations organs to the rules governing their operation. The Court has already, in the Lockerbie
case, given an extensive interpretation of the powers of the Security Council when acting under
Chapter V11, in holding that a decision of the Council is, by virtue of Articles 25 and 103 of the Charter,
able to prevail over the obligations of the parties under any other international agreement (see
Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Provisional Measures, Order of 14
April 1992, Z.C.J. Reports 1992, p. 15,para. 39).”

% Conditions of Admission of a State to Membership in the United Nations (Article 4 of the Charter),
Advisory Opinion of 28 May 1948, p.64. “The political character of an organ cannot release it from the
observance of the treaty provisions established by the Charter when they constitute limitations on its
powers or criteria for its judgment.”
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% 1CJ, Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Preliminary Objections,
Dissenting opinions of Judge ad hoc Sir Robert Jennings, Judgment of 27 February 1998, p.110. “The
first principle of the applicable law is this: All discretionary powers of lawful decision-making are
necessary derived from the law, and are therefore governed and qualified by the law. This must be so if
only because the sole authority of such decisions flows itself from the law. It is not logically possible to
claim to represent the power and authority of the law, and at the same time, claim to be above the law.”
I Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Separate opinion of Judge ad hoc Lauterpacht, Order of 13 September 1993, para.99. “That
the Court has some power of this kind [of judicial review] can hardly be doubted, though there can be
no less doubt that it does not embrace any right of the Court to substitute its discretion for that of the
Security Council in determining the existence of a threat to the peace, a breach of the peace or an act of
aggression, or the political steps to be taken following such a determination.”
*2°1CJ, Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Preliminary Objections,
Dissenting opinions of Judge ad hoc Sir Robert Jennings, Judgment of 27 February 1998, p.110. “the
United Nations Security Council is clear from the terms of Article 24, paragraph 2, of the Charter : "In
discharging these duties the Security Council shall act in accordance with the Purposes and Principles
of the United Nations. The specific powers granted to the Security Council for the discharge of these
137
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duties are laid down in Chapters VI, VII, VSII, and XIL."”

3 1d, p.110. I therefore wholly agree with the Libyan argument that the Security Council decisions
and actions should in no wise be regarded as enjoying some sort of "immunity" from the jurisdiction of
the principal judicial organ of the United Nations; though | ought perhaps to add that the United
Kingdom argument made no such claim.”

*1d, p.110. “the Security Council, exercising the discretionary competence given to it by Article 39 of
the Charter, has decided that there exists a “threat to the peace”, it is not for the principle judicial organ
of the United Nations to question that decision, much less to substitute a decision of its own, but to
state the plain meaning and intention of Article 39, and to protect the Security Council’s exercise of
that body’s power and duty conferred upon it by the law ; and to protect the exercise of the discretion of
the Security Council to “decide what measures not involving the use of armed force are to be employed
to give effect to its decisions”.”

**1CJ, Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Preliminary Objections,
Dissenting opinions of Judge ad hoc Sir Robert Jennings, Judgment of 27 February 1998, p.111.
“Furthermore, when the Security Council moved into its powers under Chapter V11 of the Charter, it
"decided certain issues pertaining to the Lockerbie disaster with binding force" (Questions of
Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident at
Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Provisional Measures, Order of 14 April1992,
I. C. J. Reports 1992, p. 26, separate opinion of Judge Lachs). There can be no doubt about that, for
Article 25 of the Charter so provides. Moreover this competence is reasonable and necessary for the
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body that has been given "primary responsibility for the maintenance of international peace and
security" (Art. 24); and this precisely "to ensure prompt and effective action by the United Nations".”
% 1d, p.111. “There has been some talk amongst the commentators of the possibilities of some kind of
power of "judicial review" by the International Court of Justice; though it should be borne in mind that
the Court itself denied the possession of such powers in the Namibia case (Legal Consequences for
States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding
Security Council Resolution 276 (1970), Advisory Opinion, I. C. J. Reports 1971, p. 45, para.89).”

" 1d, p.111. “That there is no power of judicial review of Security Council decisions under Chapter
V11 of the Charter is not merely because of the dictum of the Court in the Namibia case. The position is
established by the provisions of the Charter itself. Moreover it is evident from the records of San
Francisco that a power of judicial review was proposed and rejected by the drafting conference. The
Court is not a revising body, it may not substitute its own discretion for that of the Security Council;
nor would it in my view be a suitable body for doing that; nor is the forensic adversarial system suited

to the making of political decisions.”
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*8 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion of 9 July 2004, p.156, para.44. “The Court has recalled many times in the past that Article 65,
paragraph 1, of its Statute, which provides that ‘The Court may give an advisory opinion’ (emphasis
added), should be interpreted to mean that the Court has a discretionary power to decline to give an
advisory opinion even if the conditions of jurisdiction are met.”

" Accordance with international law of the unilateral declaration of independence in respect of

Kosovo (Request for Advisory Opinion), Advisory Opinion of 22 July 2010, p.19, para.50. “The Court
recalls that in some previous cases it has departed from the language of the question put to it where the
question was not adequately formulated (see for example, in Interpretation of the Greco-Turkish
Agreement of 1 December 1926 (Final Protocol, Article 1V), Advisory Opinion, 1928, P.C.1.J., Series B,
No. 16) or where the Court determined, on the basis of its examination of the background to the request,
that the request did not reflect the “legal questions really in issue” (Interpretation of the Agreement of
25 March 1951 between the WHO and Egypt, Advisory Opinion, 1.C.J. Reports 1980, p. 89, para. 35).
Similarly, where the question asked was unclear or vague, the Court has clarified the question before
giving its opinion (Application for Review of Judgement No. 273 of the United Nations Administrative
Tribunal, Advisory Opinion, I.C.J. Reports 1982, p. 348, para. 46).”

%0 S/RES/1244.

*1 Accordance with international law of the unilateral declaration of independence in respect of

Kosovo (Request for Advisory Opinion), Advisory Opinion of 22 July 2010, p.29, para.78, “The Court
will first turn its attention to certain questions concerning the lawfulness of declarations of

140



EAFALLR 2% 5 B2RAafBE- BR2ERHLERL

=
e
e
A

5
e
ST

ek %I G AR AR 0 L g R e

NN
>3

RrT RS X WEABRBYP TR NG BRSO H
B A G- EE L HARBEE L el B R F IR G R
PARTZRRE AR o - RERAATL > A BRI EL

§ ket AR RAL ) 102 RE AL BRI R (SR R R

BE - BT XTI E - w B M e i d R W AR R

Z&L\;;;Q,Eidjéﬁ,%‘ﬁél? LT i };E!‘Z] /z:\/z{%—df- m BE2_

g BRI T g R R R o AT Ty
FEEAI N FTWE - B p b kR S kA D R

¢ i3k % 21635(1965# )21 2 5 21755(1965 2 )P4 43 B4t 7 I 5 %
TL ik BALHL(19838 )T 4 F H AT L 04X T g iR 5 78T

B(1992 ) 4 4 g 20 P TR A B BRI R P Bt b g

independence under general international law, against the background of which the question posed falls

to be considered, and Security Council resolution 1244 (1999) is to be understood and applied. Once

this general framework has been determined, the Court will turn to the legal relevance of Security

Council resolution 1244 (1999), and determine whether the resolution creates special rules, and ensuing

obligations, under international law applicable to the issues raised by the present request and having a

bearing on the lawfulness of the declaration of independence of 17 February 2008.”

%2 S/RES/216.

% S/RES/217.

* S/RES/541.

* S/RES/787.

% Accordance with international law of the unilateral declaration of independence in respect of

Kosovo (Request for Advisory Opinion), Advisory Opinion of 22 July 2010, p.30, para.81. “Several

participants have invoked resolutions of the Security Council condemning particular declarations of

independence: see, inter alia, Security Council resolutions 216 (1965) and 217 (1965), concerning

Southern Rhodesia; Security Council resolution 541 (1983), concerning northern Cyprus; and Security
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Council resolution 787 (1992), concerning the Republika Srpska.”

% Accordance with international law of the unilateral declaration of independence in respect of
Kosovo (Request for Advisory Opinion), Advisory Opinion of 22 July 2010, p.31, para.81. “The Court
notes, however, that in all of those instances the Security Council was making a determination as
regards the concrete situation existing at the time that those declarations of independence were made;
the illegality attached to the declarations of independence thus stemmed not from the unilateral
character of these declarations as such, but from the fact that they were, or would have been, connected
with the unlawful use of force or other egregious violations of norms of general international law, in
particular those of a peremptory character (jus cogens). In the context of Kosovo, the Security Council
has never taken this position. The exceptional character of the resolutions enumerated above appears to
the Court to confirm that no general prohibition against unilateral declarations of independence may be
inferred from the practice of the Security Council.”
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%8 Accordance with international law of the unilateral declaration of independence in respect of
Kosovo (Request for Advisory Opinion), Advisory Opinion of 22 July 2010, p. 31, para. 83. “To
answer that question, the Court need only determine whether the declaration of independence violated
either general international law or the lex specialis created by Security Council resolution 1244
(1999).”
% 1d, p.32, para.84. “For the reasons already given, the Court considers that general international law
contains no applicable prohibition of declarations of independence. Accordingly, it concludes that the
declaration of independence of 17 February 2008 did not violate general international law. Having
arrived at that conclusion, the Court now turns to the legal relevance of Security Council resolution
1244, adopted on 10 June 1999.”
% 1d, p.32, para.85. “Within the legal framework of the United Nations Charter, notably on the basis of
Articles 24, 25 and Chapter VI thereof, the Security Council may adopt resolutions imposing
obligations under international law.”
81 1d, p.32, para.85. “Resolution 1244 (1999) was expressly adopted by the Security Council on the
basis of Chapter VII of the United Nations Charter, and therefore clearly imposes international legal
obligations.”
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82 Rob McLaughlin, The Legal Regime Applicable to Use of Lethal Force When operating under a
United Nations Security Council Chapter VII Mandate Authorising ‘All Necessary Means,’ 12 Journal
of Conflict & Security Law 389 (2007).
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% D. Bowitt, the Impact of Security Council Decisions on Dispute Settlement Procedure, 5 European
Journal of International Law 1 (1994).

6 54 Bowett 1 3 T XL EARPEBL- A (FF) THEM RAXLE BRI L ET
FiE ¥ &F+ - %22 1 D. Bowtt, the Impact of Security Council Decisions on Dispute Settlement
Procedure, 5 European Journal of International Law 1 (1994).
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87 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Jurisdiction of the Court and Admissibility of the Application, Judgment of 26 November
1984, pp.440, para.107. “Furthermore, it is also important always to bear in mind that all regional,
bilateral, and even multilateral, arrangements that the Parties to this case may have made, touching on
the issue of settlement of disputes or the jurisdiction of the International Court of Justice, must be made
always subject to the provisions of Article 103 of the Charter which reads as follows : "In the event of a
conflict between the obligations of the Members of the United Nations under the present Charter and
their obligations under any other international agreement, their obligations under the present Charter
shall prevail."”

® Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Request for the indication
of Provisional Measures, Order of 14 April 1992, para.42.“Whereas both Libya and the United States,
as Members of the United Nations, are obliged to accept and carry out the decisions of the Security
Council in accordance with Article 25 of the Charter; whereas the Court, which is at the stage of
proceedings on provisional measures, considers that prima facie this obligation extends to the decision
contained in resolution 748 (1992); and whereas, in accordance with Article 103 of the Charter, the
obligations of the Parties in that respect prevail over their obligations under any other international
agreement, including the Montreal Convention.”; Questions of Interpretation and Application of the
1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v.
United Kingdom), Request for the indication of Provisional Measures, Order of 14 April 1992, para.39.
“Whereas both Libya and the United Kingdom, as Members of the United Nations, are obliged to
accept and carry out the decisions of the Security Council in accordance with Article 25 of the Charter;
whereas the Court, which is at the stage of proceedings on provisional measures, considers that prima
facie this obligation extends to the decision contained in resolution 748 (1992); and whereas, in
accordance with Article 103 of the Charter, the obligations of the Parties in that respect prevail over
their obligations under any other international agreement, including the Montreal Convention.”

° Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Preliminary Objections,
Judgment of 27 February 1998, paras.37-38. “37. The Court cannot uphold this line of argument.
Security Council resolutions 748 (1992) and 883 (1993) were in fact adopted after the filing of the
Application on 3 March 1992. In accordance with its established jurisprudence, if the Court had
jurisdiction on that date, it continues to do so; the subsequent coming into existence of the
above-mentioned resolutions cannot affect its jurisdiction once established (cf. Nottebohm, Preliminary
Obijection, Judgment, I. C. J. Reports 1953, p. 122; Right of Passage over Indian Territory, Preliminary
Obijections, Judgment, I. C. J. Reports 1957, p. 142). 38. In the light of the foregoing, the Court
concludes that the objection to jurisdiction raised by the United States on the basis of the alleged
absence of a dispute between the Parties concerning the interpretation or application of the Montreal
Convention must be rejected, and that the Court has jurisdiction to hear the disputes between Libya and
the United States as to the interpretation or application of the provisions of that Convention.”;
Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Preliminary Objections, Judgment
of 27 February 1998, paras.38-39. “38. The Court cannot uphold this line of argument. Security
Council resolutions 748 (1992) and 883 (1993) were in fact adopted after the filing of the Application
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on 3 March 1992. In accordance with its established jurisprudence, if the Court had jurisdiction on that
date, it continues to do so; the subsequent coming into existence of the above-mentioned resolutions
cannot affect its jurisdiction once established (cf. Nottebohm, Preliminary Objection, Judgment, I. C. J.
Reports 1953, p. 122; Right of Passage over Indian Territory, Preliminary Objections, Judgment, I. C. J.
Reports 1957, p. 142). 39. In the light of the foregoing, the Court concludes that the objection to
jurisdiction raised by the United Kingdom on the basis of the alleged absence of a dispute between the
Parties concerning the interpretation or application of the Montreal Convention must be rejected, and
that the Court has jurisdiction to hear the disputes between Libya and the United Kingdom as to the
interpretation or application of the provisions of that Convention.”

® S/IRES/748.

"' S/IRES/883.

2 Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Preliminary Objections,
Judgment of 27 February 1998, para.43. “In the view of the Court, this last submission of Libya must
be upheld. The date, 3 March 1992, on which Libya filed its Application, is in fact the only relevant
date for determining the admissibility of the Application. Security Council resolutions 748 (1992) and
883 (1993) cannot be taken into consideration in this regard, since they were adopted at a later date. As
to Security Council resolution 731 (1992), adopted before the filing of the Application, it could not
form a legal impediment to the admissibility of the latter because it was a mere recommendation
without binding effect, as was recognized moreover by the United States. Consequently, Libya's
Application cannot be held inadmissible on these grounds.”; Questions of Interpretation and
Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan
Arab Jamahiriya v. United Kingdom), Preliminary Objections, Judgment of 27 February 1998, para.44.
“In the view of the Court, this last submission of Libya must be upheld. The date, 3 March 1992, on
which Libya filed its Application, is in fact the only relevant date for determining the admissibility of
the Application. Security Council resolutions 748 (1992) and 883 (1993) cannot be taken into
consideration in this regard since they were adopted at a later date. As to Security Council resolution
731 (1992), adopted before the filing of the Application, it could not form a legal impediment to the
admissibility of the latter because it was a mere recommendation without binding effect, as was
recognized moreover by the United Kingdom itself. Consequently, Libya's Application cannot be held
inadmissible on these grounds.”

" SIRES/883.
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™ Sir Franklin Berman (UK), Chair, Professor Malcolm Shaw (UK), Co-Rapporteur, Professor Karel
Wellens (Netherlands), Co-Rapporteur, International Law Association, Berlin Conference (2004),
Accountability of International Organization, Final Report, p.19. “Of course, Article 103 of the UN
Charter establishes that, in the event of a conflict between the obligations of Members of the UN under
the Charter and their obligations under any other international agreement, their obligations under the
Charter shall prevail. However, 10-s should not require Member States to breach peremptory norms.”

> Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Boshia
and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Separate opinion of Judge ad hoc Lauterpacht, Order of 13 September 1993, p.440, para.100.
“The concept of jus cogens operates as a concept superior to both customary international law and
treaty. The relief which Article 103 of the Charter may give the Security Council in case of conflict
between one of its decisions and an operative treaty obligation cannot—as a matter of simple hierarchy
of norms—extend to a conflict between a Security Council resolution and jus cogens. Indeed, one only
has to state the opposite proposition thus—that a Security Council resolution may even require
participation in genocide—for its unacceptability to be apparent.”

® Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Separate opinion of Judge ad hoc Lauterpacht, Order of 13 September 1993, p.441, para.104.
“...that genocide is jus cogens and that a resolution which becomes violative of jus cogens must then
become void and legally ineffective. It is not necessary for the Court to take a position in this regard at
this time. Instead, it would seem sufficient that the relevance here of jus cogens should be drawn to the
attention of the Security Council, as it will be by the required communication to it of the Court's Order,
so that the Security Council may give due weight to it in future reconsideration of the embargo.”
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" Finalized by Martti Koskenniemi, Report of the Study Group of the International Law Commission,
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of
International Law, International Law Commission, Fifty-eighth session, Geneva, 1 May-9 June and 3
July-11 August 2006, A/CN.4/L.682, 13 April 2006, pp. 176-177, paras.346, “If United Nations
Member States are unable to draw up valid agreements in dissonance with jus cogens, they must also
be unable to vest an international organization with the power to go against peremptory norms. Indeed
both doctrine and practice unequivocally confirm that conflicts between the United Nations Charter and
norms of jus cogens result not in the Charter obligations’ pre-eminence, but their invalidity. In this
sense, the United Nations Charter is an international agreement as any other treaty. This is particularly
relevant in relation to resolutions of the Security Council, which has more than once been accused of
going against peremptory norms”

® Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Merits, Judgment of 27 June 1986, p.100, para.190. “A further confirmation of the validity
as customary international aw of the principle of the prohibition of the use of force expressed in article
2, paragraph 4, of the Charter of the United Nations may be found in the fact that it is frequently
referred to in statements by State representatives as being not only a principle of customary
international law but also a fundamental or cardinal principle of such law. The International Law
Commission, in the course of its work on the codification of the law of treaties, expressed the view that
“the law of the Charter concerning the prohibition of the use of force in itself constitutes a conspicuous
example of a rule in international law having the character of jus cogens” (paragraph (1) of the
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commentary of the Commission to Article 50 of its draft Articles on the Law of Treaties, ILC Yearbook,
1966-11, p. 247).”
8 Rosalyn Higgins, The Place of International Law in the Settlement of Disputes by the Security
Council, 64 American Journal of International Law 1 (1970), at p.1.
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81 |egal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion of 21 June 1971,
pp.22-23, paras.25-26. “The question of Namibia was placed on the agenda of the Security Council as a
"situation” and not as a "dispute. No member State made any suggestion or proposal that the matter
should be examined as a dispute, although due notice was given of the placing of the question on the
Security Council's agenda under the title "Situation in Namibia". Had the Government of South Africa
considered that the question should have been treated in the Security Council as a dispute, it should
have drawn the Council's attention to that aspect of the matter. Having failed to raise the question at the
appropriate time in the proper forum, it is not open to it to raise it before the Court at this stage. A
similar answer must be given to the related objection based on the proviso to paragraph 3 of Article 27
of the Charter. This proviso also requires for its application the prior determination by the Security
Council that a dispute exists and that certain members of the Council are involved as parties to such a
dispute.”

8 See, e.g., Sydney D. Bailey, New Light on Abstentions in the UN security Council, 50 International
Affairs 554 (1974), at 556-564; Jan Wouters and Tom Ruys, Egmont Paper, Security Council Reform:
A new Veto for a New Century? Royal Institute for International Relations (IRRI-KIIB), Brussels,
Academic Press: August 2005, pp. 1-35, at pp. 12-14.
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8 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Jurisdiction of the Court and Admissibility of the Application, Judgment of 26 November
1984, pp.434-435, para.95. “It is necessary to emphasize that Article 24 of the Charter of the United
Nations provides that "In order to ensure prompt and effective action by the United Nations, its
Members confer on the Security Council primary responsibility for the maintenance of international
peace and security . . ." The Charter accordingly does not confer exclusive responsibility upon the
Security Council for the purpose. While in Article 12 there is a provision for a clear demarcation of
functions between the General Assembly and the Security Council, in respect of any dispute or
situation, that the former should not make any recommendation with regard to that dispute or situation
unless the Security Council so requires, there is no similar provision anywhere in the Charter with
respect to the Security Council and the Court. The Council has functions of a political nature assigned
to it, whereas the Court exercises purely judicial functions. Both organs can therefore perform their
separate but complementary functions with respect to the same events.”
B R ABEE L RN A A 1984 & 38 29 B AT 12 ¢ 1y » S/16449. “On specific instructions
from my Government, | have the honour to request a meeting of the Security Council as a matter of
urgency and immediacy, in order to consider the escalation of acts of aggression currently being
perpetrated against my country.”

% S/Agenda/2529.

8 Official document System, S/16449, Title : Letter Dated 84/03/29 from the Permanent representative
of Nicaragua to the United Nations Addressed to the President of the Security Council; Subjects :
Nicaragua Situation.

’ %‘i’i Domingo E. Acevedo ™ 3% % AR A e Tz ikt A XM E G F G K
f’zﬂ/ FRRE2ZLBARIF - FLFF oL NPAFTEREEN - Bl Ee i i doom 2t
% = % 24 = - Domingo E. Acevedo, Disputes under Consideration by the UN Security Council or
Regional Bodies, in The International Court of Justice at a Crossroads, Lori Fisler Damrosch, (ed.), the
United States of America: the American Society of International Law, 1987, pp. 242-263, at p. 252.
“One of the issues that complicates the discussion of this subject is that, frequently, disputes in which
members of the United Nations—and of the Security Council in particular—are involved are labeled
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“situations” under Chapter VII of the United Nations Charter and not “disputes” under Chapter VI. In
view of the nature of the complaint, the case of Nicaragua in the Security Council was labeled from the
beginning as a “situation,” and not as a dispute under Chapter VI.”

B RNt 1984 # 40 4 pchF I E AR T % 0 S/16463.

% S/PV.2529(OR).

% S/PV.2529(OR), p. 26, para. 252.

! S/PV.2529(OR), p. 26-27, para. 253-258.

2 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Jurisdiction of the Court and Admissibility of the Application, Judgment of 26 November
1984, p.432, para.91. “the United States repeats its contention that the Nicaraguan Application requires
the Court to determine that the activities complained of constitute a threat to the peace, a breach of the
peace, or an act of aggression, and proceeds to demonstrate that the political organs of the United
Nations, to which such matters are entrusted by the Charter, have acted, and are acting, in respect of
virtually identical claims placed before them by Nicaragua.”

© © © o
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% Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Jurisdiction of the Court and Admissibility of the Application, Judgment of 26 November
1984, pp.432-433, para.91. “The United States points to the approach made by Nicaragua to the
Security Council on 4 April 1984, a few days before the institution of the present proceedings : the
draft resolution then presented, corresponding to the claims submitted by Nicaragua to the Court, failed
to achieve the requisite majority under Article 27, paragraph 3, of the Charter. However, this fact, it is
argued, and the perceived likelihood that similar claims in future would fail to secure the required
majority, does not vest the Court with subject-matter jurisdiction over the Application. Since
Nicaragua's Application in effect asks the Court for a judgment in all material respects identical to the
decision which the Security Council did not take, it amounts to an appeal to the Court from an adverse
consideration in the Security Council.”

* 1d, para.92. “The argument of the United States as to the powers of the Security Council and of the
Court is an attempt to transfer municipal-law concepts of separation of powers to the international
plane, whereas these concepts are not applicable to the relations among international institutions for the
settlement of disputes.”

% Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of

America), Merits, Judgment of 27 June 1986.

% R4rd AN 4 A 1086 100 17 P B %% 12 ¢ iy > 5/18415, “I have the honour to request an

emergency meeting of the Security Council, in accordance Wlth the provisions of Article 94 of the

Charter, to consider the non-compliance with the judgment of the International Court of Justice dated

27 June 1986 concerning “Military and Paramilitary activities in and against Nicaragua”.

" S/Agenda/2718.

% Official document System, S/18415, Title: Letter Dated 86/10/17 from the Permanent representative
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of Nicaragua to the United Nations Addressed to the President of the Security Council; Subjects:
Foreign Relations, Nicaragua, United States.

® zxm € 43R ¥ % > S/18428, operative part, para. 1: “Urgently calls for full and immediate
compliance with the Judgment of the International Court of Justice of 27 June 1986 in the case of
“Military and paramilitary Activities in and against Nicaragua” in conformity with the relevant
provisions of the Charter,” para. 2: “Request the Secretary-General to keep the Council informed on the
implementation of this resolution”

10 s/pV.2718.

101 5/pv.2718, p. 51.

102 5/pv.2718, p. 53.

03 4 g AR % AALL22.

104 AJA1/PV.53, p. 92.

105 A/41/PV.53, p. 61, “Here, We are dealing with a case in which paragraph 3 of Article 27 of the
Charter was unquestionably applicable, and the United States had no right to vote, much less to use its
veto.”

o o

o o
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105 See e.g., Attila Tanzi, Problems of Enforcement of Decisions of the International Court of justice
and the Law of the United nations, 6 European Journal of International Law 1, at p. 20.

T g g 4 mpm frzz&] (BRAL2 #Faan) fams (E%) % B FEY 158 THERE
€ R WG RE2RRG2F R4 % ® (All Members of the United Nations are ipso facto parties to
the Statute of the Internatlonal Court of Justice.) ™ *teh3d 3R F 5 ¢ & 5 3732 > F %;rmt 4 rmz::}f;
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to the states parties to the present Statute) 2 2 ¥ % 278 T2 S0 H 8 & WFrm2 E it » Kf mF
EOT G FNRE D X R2TFE T2 R EHAP o P HFELF IR ER R T
% 1= (The conditions under which the Court shall be open to other states shall, subject to the special
provisions contained in treaties in force, be laid down by the Security Council, but in no case shall such
conditions place the parties in a position of inequality before the Court.) cnf2 8 > @ &= 38 % < chfE §#
Im‘% (R%2rayg) $36FE% 138 T2 iz e L FRABRAZ -5 2HER
() AMFEHRE ROV sr3F %2 - » E £ | (The jurisdiction of the Court comprises all cases
which the parties refer to it and all matters specially provided for in the Charter of the United Nations
or in treaties and conventions in force.) _ > B % i fa & & mq!g 4 T EIE S 61’7%,. &xF R
Fld BAT(REZRRY) ¥ B FEALERS IB2 i rn 2 AT L5370 3 F R/
i 4o
108 Gusiipa 2008 £ L BB LTAERALBRRASROAAS L LH (REERALY) S
3415 % % 35 1R TLT R i"’ﬁ’*’f? R % Fmif 1 ¥ 35 it T itz 2 | (The Court
shall be open ) L Edpid i BATRRAT LG AR F E®A it 4 (capacity) » 7
Mg @A X8 d 7 B AR IRE G OF RS H M8 7+ % 121 3% | (admissibility)
ik F fen (R R 4p]) (Rulesof Court) % 79 iR & Ten T 238 10 48 ¢
Rules of Court, Article 79: “1. Any objection by the respondent to the jurisdiction of the Court or to the
admissibility of the application, or other objection the decision upon which is requested before any
further proceedings on the merits, shall be made in writing as soon as possible, and not later than three
months after the delivery of the Memorial.  Any such objection made by a party other than the
respondent shall be filed within the time-limit fixed for the delivery of that party’s first pleading. 2.
Notwithstanding paragraph 1 above, following the submission of the application and after the President
has met and consulted with the parties, the Court may decide that any questions of jurisdiction and
admissibility shall be determined separately.” ] "2 ;# Fo ¥ i® 5 773 % ?i W T 4 (capacity)sn 2
f27.2008 & i Rl d T ERE AL AR E 57 mp-} # ° 48 @ 1CJ, Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia),
Preliminary Objections, Judgment of 18 November 2008, paras.57-58. “57. The first question to be
addressed by the Court when examining the Respondent’s first preliminary objection is whether the
Parties in the present case satisfy the general conditions, under Articles 34 and 35 of the Statute, for
capacity to participate in proceedings before the Court. 58. It should be recalled in this regard that,
under Article 34, paragraph 1, of the Statute, “[o]nly States may be parties in cases before the Court”.
Article 35, paragraph 1, moreover lays down that “[t]he Court shall be open to the States parties to the
present Statute”. The latter provision is to be understood in the light of Article 93 of the Charter of the
United Nations; paragraph 1 of that Article states that “[a]ll Members of the United Nations are ipso
facto parties to the Statute of the International Court of Justice”, but provision is made in paragraph 2
by way of exception for cases in which a State not a Member of the United Nations may become a
party to the Statute of the Court. In respect of States which are not parties to the Statute of the Court, as
Members of the United Nations or otherwise, the position is governed by Article 35, paragraph 2, of the
Statute. That paragraph on the one hand empowers the Security Council to lay down the conditions
under which the Court shall be open to such States and on the other contains a reservation for*“special
provisions contained in treaties in force”. Pursuant to the authority thus conferred upon it, the Security
Council adopted resolution 9 (1946) of 15 October 1946, providing in substance that the Court shall be
open to any State not a party to the Statute which has previously deposited a declaration, either in
respect of one or more particular matters or with a more general ambit, whereby the State undertakes to
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accept the jurisdiction of the Court in accordance with the Charter and to comply in good faith with the
decisions of the Court.”
9 4 M AR NS A PE 5 0 SRR I RG £ § 1 Michael C. Wood, Participation of
Former Yugoslav States in the United Nations and in Multilateral Treaties, 1 Max Planck Yearbook of
United Nations Law 231 (1997); Maria Chiara Vitucci, Has Pandora's Box Been Closed? The
Decisions on the Legality of Use of Force Cases in Relation to the Status of the Federal Republic of
Yugoslavia (Serbia and Montenegro) within the United Nations, 19 Leiden Journal of International
Law 105 (2006); Yehuda Z. Blum, Was Yugoslavia a Member of the United Nations in the Years
1992-20007?, 101 American Journal of International law 800 (2007); Stephan Wittich, Permissible
Derogation from Mandatory Rules? The Problem of Party Status in the Genocide Case, 18 European
Journal of International Law 591 (2007); Shabtai Rosenne, Capacity to Litigate in the International
Court of Justice: Reflections on Yugoslavia in the Court, 80 British Yearbook of International Law 217
(2009); Yehuda Z. Blum, Consistently Inconsistent: The International Court of Justice and the Former
Yugoslavia (Croatia v. Serbia), 103 American Journal of International Law 264 (2009).
10 3n Bp 2] ;4-4eT 1 |1CJ, Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Request for the Indication of
Provisional Measures, Order of 8 April 1993; ICJ, Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Further
Requests for the Indication of Provisional Measures, Order of 13 September 1993; ICJ, Application of
the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina
v. Serbia and Montenegro), Preliminary Objections, Judgment of 11 July 1996; ICJ, Application for
Revision of the Judgment of 11 July 1996 in the Case concerning Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia),
Preliminary Objections (Yugoslavia v. Bosnia and Herzegovina), Judgment of 3 February 2003; I1CJ,
Legality of Use of Force (Serbia and Montenegro v. Belgium), Preliminary Objections, Judgment of 15
December 2004; ICJ, Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007; ICJ,
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v.
Serbia), Preliminary Objections, Judgment of 18 November 2008.
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14 A/RES/AT/.
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18 A/47/485, Annex. “General Assembly resolution 47/1 deals with a membership issue which is not
foreseen in the Charter of the United Nations, namely, the consequences for purposes of membership in
the United Nations of the disintegration of a Member State on which there is no agreement among the
immediate successors of that State or among the membership of the Organization at large. This

explains the fact that resolution 47/1 was not adopted pursuant to Article 5 (suspension) of the Charter
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nor under Article 6 (expulsion). The resolution makes no reference either to those Articles or to the
criteria contained in those Articles...The resolution does not take away the right of Yugoslavia to
participate in the work of organs other than Assembly bodies. The admission to the UnitedNations of a
new Yugoslavia under Article 4 of the Charter will terminate thesituation created by resolution 47/1.”
"7 S/96/Rev.7.

18 | etter dated 27 October 2000 from the President of the Federal Republic of Yugoslavia to the
Secretary-General, A/55/528-S/2000/1043, Annex. “In the wake of fundamental democratic changes
that took place in the Federal Republic of Yugoslavia, in the capacity of President, | have the honour to
request the admission of the Federal Republic of Yugoslavia to membership in the United Nations in
light of the implementation of Security Council resolution 777 (1992).”

" S/RES/1326.

120 AJRES/55/12.
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121 1CJ, Legality of Use of Force (Serbia and Montenegro v. Belgium), Preliminary Objections,

Judgment of 15 December 2004, para.46, “The Court can exercise its judicial function only in respect
of those States which have access to it under Article 35 of the Statute. And only those States which
have access to the Court can confer jurisdiction upon it.”
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(ratione materiae) - %~ & : ICJ, Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Request for the Indication of
Provisional Measures, Order of 8 April 1993, para.19, “Whereas Article 35 of the Statute, after
providing that the Court shall be open to the parties to the Statute...whereas the Court therefore
considers that proceedings may validly be instituted by a State against a State which is a party to such a
special provision in a treaty in force, but is not party to the Statute, and independently of the conditions
laid down by the Security Council in its resolution 9 of 1946 (cf. S.S. 'Wimbledon ", 1923, P.C. I.J.,
Series A, No. 1, p. 6)...whereas accordingly if Bosnia-Herzegovina and Yugoslavia are both parties to
the Genocide Convention, disputes to which Article 1X applies are in any event prima facie within the
jurisdiction ratione personae of the Court.”ig ¢ (B'£2 o) X F RTLRE 2 D Mg A #
W AR A EE LR 7 e Ry (REE RS <]>> iﬁ 36 1% 638 REATERLG AP FEZ
';‘3% vl JE PPtz 1 S R N E S e Ei k= ER S ’I‘E EI TR d 4 o

123 1¢J, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Request for the Indication of Provisional
Measures, Order of 8 April 1993.

1241y, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Request for the Indication of Provisional
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Measures, Order of 8 April 1993, para.18, “Whereas, while the solution adopted is not free from legal
difficulties, the question whether or not Yugoslavia is a Member of the United Nations and as such a
party to the Statute of the Court is one which the Court does not need to determine definitively at the
present stage of the proceedings.”
125 14, para.26, “Whereas Article IX of the Genocide Convention, to which both Bosnia-Herzegovina
and Yugoslavia are parties, thus appears to the Court to afford a basis on which the jurisdiction of the
Court might be founded to the extent that the subject-matter of the dispute relates to "the interpretation,
application or fulfilment" of the Convention, including disputes "relating to the responsibility of a State
for genocide or for any of the other acts enumerated in article III" of the Convention.”
1261y, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Further Requests for the Indication of Provisional
Measures, Order of 13 September 1993.
1271y, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Preliminary Objections, Judgment of 11 July
1996.
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Mavrommatis Palestine Concessions, PCIJ Series A, No. 2, p. 34.
12913, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Preliminary Objections, Judgment of 11 July
1996, para.26. “For the purposes of determining its jurisdiction in this case, the Court has no need to
settle the question of what the effects of a situation of non-recognition may be on the contractual ties
between parties to a multilateral treaty. It need only note that, even if it were to be assumed that the
Genocide Convention did not enter into force between the Parties until the signature of the
Dayton-Paris Agreement, all the conditions are now fulfilled to found the jurisdiction of the Court
ratione personae. It is the case that the jurisdiction of the Court must normally be assessed on the date
of the filing of the act instituting proceedings. However, the Court, like its predecessor, the Permanent
Court of International Justice, has always had recourse to the principle according to which it should not
penalize a defect in a procedural act which the applicant could easily remedy. Hence, in the case
concerning the Mavrommatis Palestine Concessions, the Permanent Court said:
"Even if the grounds on which the institution of proceedings was based were defective for the
reason stated, this would not be an adequate reason for the dismissal of the applicant's suit. The
Court, whose jurisdiction is international, is not bound to attach to matters of form the same
degree of importance which they might possess in municipal law. Even, therefore, if the
application were premature because the Treaty of Lausanne had not yet been ratified, this
circumstance would now be covered by the subsequent deposit of the necessary ratifications."
(PCI1J Series A, No. 2, p. 34.)
The same principle lies at the root of the following dictum of the Permanent Court of International
Justice in the case concerning Certain German Interests in Polish Upper Silesia:
"Even if, under Article 23, the existence of a definite dispute were necessary, this condition could
at any time be fulfilled by means of unilateral action on the part of the applicant Party. And the
Court cannot allow itself to be hampered by a mere defect of form, the removal of which depends
solely on the Party concerned.” (P. C. I. J., Series A, No. 6, p. 14.)
The present Court applied this principle in the case concerning the Northern Cameroons (1. C. J.
Reports 1963, p. 28), as well as Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America) when it stated: "It would make no sense to require Nicaragua
now to institute fresh proceedings based on the Treaty, which it would be fully entitled to do." (1.C.J.
Reports 1984, pp. 428-429, para. 83.)”
130" Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007, para.122. “Nothing was
stated in the 1996 Judgment about the status of the FRY in relation to the United Nations, or the
question whether it could participate in proceedings before the Court; for the reasons already
mentioned above (paragraph 106), both Parties had chosen to refrain from asking for a decision on
these matters. The Court however considers it necessary to emphasize that the question whether a State
may properly come before the Court, on the basis of the provisions of the Statute, whether it be
classified as a matter of capacity to be a party to the proceedings or as an aspect of jurisdiction ratione
personae, is a matter which precedes that of jurisdiction ratione materiae, that is, whether that State has
consented to the settlement by the Court of the specific dispute brought before it. The question is in fact
one which the Court is bound to raise and examine, if necessary, ex officio, and if appropriate after
notification to the parties. Thus if the Court considers that, in a particular case, the conditions
concerning the capacity of the parties to appear before it are not satisfied, while the conditions of its
jurisdiction ratione materiae are, it should, even if the question has not been raised by the parties, find
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that the former conditions are not met, and conclude that, for that reason, it could not have jurisdiction
to decide the merits.”

BU(Rg ) $22 - i Mo s B AP BRBFRE A2 3 0 A
PAFR AR AL R B R P § R R Ao o R UL FEA @ R e L 2
R AES 2 B ld 2T URAC PP AT LG A KGRMAMETEF R AR RPE
Froed it gt v B o2 S BRYERIEPFR D ELLEREIEZNF -
PRI R EATERERLE A B P 2T R AR PAY L ERIES 20
321¢J, Application for Revision of the Judgment of 11 July 1996 in the Case concerning Application
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia), Preliminary Objections (Yugoslavia v. Bosnia and Herzegovina),
Judgment of 3 February 2003.

133 1¢J, Application for Revision of the Judgment of 11 July 1996 in the Case concerning Application
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia), Preliminary Objections (Yugoslavia v. Bosnia and Herzegovina),
Judgment of 3 February 2003, para.70. “Resolution 47/1 did not inter alia affect the FRY’s right to
appear before the Court or to be a party to a dispute before the Court under the conditions laid down by
the Statute. Nor did it affect the position of the FRY in relation to the Genocide Convention. To
“terminate the situation created by resolution 47/1”, the FRY had to submit a request for admission to
the United Nations as had been done by the other Republics composing the SFRY. All these elements
were known to the Court and to the FRY at the time when the Judgment was given. Nevertheless, what
remained unknown in July 1996 was if and when the FRY would apply for membership in the United
Nations and if and when that application would be accepted, thus terminating the situation created by

General Assembly resolution 47/1.”
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34 1¢J, Legality of Use of Force (Serbia and Montenegro v. Belgium), Preliminary Objections,

Judgment of 15 December 2004.

135 1¢J, Legality of Use of Force (Serbia and Montenegro v. Belgium), Preliminary Objections,
Judgment of 15 December 2004, para.78, “This new development effectively put an end to the sui
generis position of the Federal Republic of Yugoslavia within the United Nations, which, as the Court
has observed in earlier pronouncements, had been fraught with “legal difficulties” throughout the
period between 1992 and 2000...The Applicant thus has the status of membership in the United
Nations as from 1 November 2000. However, its admission to the United Nations did not have, and
could not have had, the effect of dating back to the time when the Socialist Federal Republic of
Yugoslavia broke up and disappeared; there was in 2000 no question of restoring the membership rights
of the Socialist Federal Republic of Yugoslavia for the benefit of the Federal Republic of Yugoslavia.
At the same time, it became clear that the sui generis position of the Applicant could not have
amounted to its membership in the Organization
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3713, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007, para.26. “In the
present case the Agent of the FRY submitted, under cover of a letter dated 4 May 2001, a document
entitled “Initiative to the Court to Reconsider ex officio Jurisdiction over Yugoslavia”, accompanied by
one volume of annexes (hereinafter “the Initiative”). The Agent informed the Court that the Initiative
was based on facts and arguments which were essentially identical to those submitted in the FRY’s
Application for revision of the Judgment of 11 July 1996 since his Government believed that these
were both appropriate procedural avenues. In the Initiative, the FRY requested the Court to adjudge and
declare that it had no jurisdiction ratione personae over the FRY, contending that it had not been a party
to the Statute of the Court until its admission to the United Nations on 1 November 2000, that it had not
beenand still was not a party to the Genocide Convention; it added moreover that its notification of
accession to that Convention dated 8 March 2001 contained a reservation to Article 1X thereof. The
FRY asked the Court to suspend the proceedings on the merits until a decision was rendered on the
Initiative.”
138 |1y, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007, para.35. “By a
letter of 12 June 2003, the Registrar informed Serbia and Montenegro that the Court could not accede
to its request that the proceedings be suspended until a decision was rendered on the jurisdictional
issues raised in the Initiative ; however, should it wish to do so, Serbia and Montenegro would be free
to present further argument on jurisdictional questions during the oral proceedings on the merits. In
further letters of the same date, the Parties were informed that the Court, having considered Serbia and
Montenegro’s request, had decided not to authorize the filing of further written pleadings in the case.”
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13913, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Croatia v. Serbia), Preliminary Objections, Judgment of 18 November 2008.

14013, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Croatia v. Serbia), Preliminary Objections, Judgment of 18 November 2008, para.87, “More
importantly, the Court cannot accept Serbia’s argument that when the defect is that one party does not
have access to the Court, it is so fatal that it can in no case be cured by a subsequent event in the course
of the proceedings, for example when that party acquires the status of party to the Statute of the Court
which it initially lacked...That being so, it is not apparent why the arguments based on the sound
administration of justice which underpin the Mavrommatis case jurisprudence cannot also have a
bearing in a case such as the present one. It would not be in the interests of justice to oblige the
Applicant, if it wishes to pursue its claims, to initiate fresh proceedings. In this respect it is of no
importance which condition was unmet at the date the proceedings were instituted, and thereby
prevented the Court at that time from exercising its jurisdiction, once it has been fulfilled
subsequently.”

1 1¢J, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Croatia v. Serbia), Preliminary Objections, Judgment of 18 November 2008, para.89, “But if the Court
abided in those cases strictly by the general rule that its jurisdiction is to be assessed at the date of
filing of the act instituting proceedings, without adopting the more flexible approach following from
the other decisions cited above, that is justified by particular considerations relevant to those cases. It
was clear that Serbia and Montenegro did not have the intention of pursuing its claims by way of new
applications...The purpose of this jurisprudence is to prevent the needless proliferation of proceedings.
No such consideration obtained in 2004 to justify the Court departing at that time from the principle
holding that its jurisdiction must be established at the date of filing of the applications. Indeed, Serbia
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and Montenegro took care not to ask the Court to do so; while Croatia is asking the Court to apply the

jurisprudence of the Mavrommatis case to the present case, no such request was made, or could

logically have been made, by the Applicant in 2004.”

14213, Application of the Convention on the Prevention and Punishment of the Crime of Genocide

(Croatia v. Serbia), Preliminary Objections, Judgment of 18 November 2008, para.91, “The Court

accordingly concludes that on 1 November 2000 the Court was open to the FRY. Therefore, should the

Court find that Serbia was bound by Article IX of the Convention on 2 July 1999, the date on which

proceedings in the present case were instituted, and remained bound by that Article until at least 1

November 2000, the Court would be in a position to uphold its jurisdiction.”

43 S/RES/1326.
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2 W pLent N sga B4 A B & Kb E B = (cannot have changed retroactively the sui
generis position which FRY found itself in vis-a-vis the United Nations) » % & : Application for
Revision of the Judgment of 11 July 1996 in the Case concerning Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnhia and Herzegovina v. Yugoslavia),
Preliminary Objections (Yugoslavia v. Bosnia and Herzegovina), Judgment of 3 February 2003, para.71.
FEFH - BGRA AR B A Mg R A AT R e T UKL B R A L
e %R ﬁiu.i? Bcis & o %8 @ Marko Divac Oberg, The Legal Effects of Resolutions of the UN
Security Council and General Assembly in the Jurisprudence of the 1CJ, 16 European Journal of
International Law 879 (2006) at pp.893-894.
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#% o Article 1 Competence of the International Tribunal for Rwanda provides, “The International

Tribunal for Rwanda shall have the power to prosecute persons responsible for serious violations of

international humanitarian law committed in the territory of Rwanda and Rwanda citizens responsible

for such violations committed in the territory for neighbouring States, between 1 January 1994 and 31

December 1994, in accordance with the provisions of the present Statute.”
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* Michael P. Scharf, Statute of the International Criminal Tribunal for Rwanda, United Nations
Audiovisual Library of International Law, p.1. “Following the assassination of Hutu President Juvenal
Habyarimana on 6 April 1994, the Great Lakes country of Rwanda descended into civil war and
genocide. Hutu extremists in the National Republican Movement for Development and Democracy
(MRND) and the Rwandan Armed Forces (RAF) launched an extermination campaign against
moderate Hutu and the entire Tutsi ethnic minority. By the time the civil war and genocide ended on 19
July 1994, over 800,000 Rwandans had been murdered.” § =k 3% & : www.un.org/law/avl

*® SIRES/935.
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the neighbouring States, between 1 January and 31 December 1994. 2. The International Tribunal for
Rwanda shall have the primacy over the national courts of all States. At any stage of the procedure, the
International Tribunal for Rwanda may formally request national courts to defer to its competence in
accordance with the present Statute and the Rules of Procedure and Evidence of the International
Tribunal for Rwanda.”

1994 & 10 7 31 P G FiE ¥ S L RS A BRR A yRsE 22 F 4R b 0 5/1994/1230.
® |CTR, NTUYAHAGA, Bernard (ICTR-98-40) (Indictment Withdrawn), Prosecutor’s Motion under
Rules 51 and 73 to Withdraw the Indictment against the Accused, 23 February 1999.

59 ICTR, NTUYAHAGA, Bernard (ICTR-98-40) (Indictment Withdrawn), Prosecutor’s Motion under
Rules 51 and 73 to Withdraw the Indictment against the Accused, 23 February 1999, para.10-11.
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% |CTR, NTUYAHAGA, Bernard (ICTR-98-40) (Indictment Withdrawn), Amicus curiae submission
by the Belgium Government on the Prosecutor's request to withdraw in the Ntuyahaga case,
International criminal tribunal for Rwanda, 24 February 1999.

L izqg gl % ¢h1998 # 12 1 17 p L % 14 3 0 % » % § P o

Rules of Procedure and Evidence, Rule 11 bis: Suspension of Indictment in case of Proceedings before

National Courts

(A) Where, on application by the Prosecutor or proprio motu, it appears to the Trial Chamber that
(i)  the authorities of the State in which an accused was arrested are prepared to prosecute the

accused in their own courts; and
(if) itis appropriate in the circumstances for the courts of that State to exercise jurisdiction
over the accused,
the Trial Chamber, after affording the opportunity to an accused already in the custody of the
Tribunal to be heard, may be order that the indictment against the accused be suspended, pending
the proceedings before the national courts.

(B) Ifan order is made under this Rule:

(i)  the accused, if in the custody of the Tribunal, shall be transferred to the authorities of the
State concerned;

(if)  the Prosecutor may transmit to the authorities of the concerned such information relating to
the case as the Prosecutor considers appropriate;

(iif) the Prosecutor may direct trial observers to monitor proceedings before the national courts
on the Prosecutor’s behalf.

(C) Atany time after the making of an order under this Rule and before the accused is convicted or
acquitted by a national court, the Trial Chamber may, upon the Prosecutor’s application and after
affording an opportunity to the authorities of the concerned to be heard, rescind the order and
issue a formal request for deferral under Rule 10.

(D) If an order under this Rule is rescinded by the Trial Chamber, the Trial Chamber may formally
request the State concerned to transfer the accused to the seat of the Tribunal, and the State shall
comply without undue delay in accordance with Article 29 of the Statute. The Trial Chamber or a
Judge may also issue a warrant for the arrest of the accused.
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%2 ICTR, NTUYAHAGA, Bernard (ICTR-98-40) (Indictment Withdrawn), Amicus curiae submission
by the Belgium Government on the Prosecutor's request to withdraw in the Ntuyahaga case,
International criminal tribunal for Rwanda, 24 February 1999, para.7.

% 1d, para.10.
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Few AR E R GG T A T I TR A N 22 RIg o A RS
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% ICTR, NTUYAHAGA, Bernard (ICTR-98-40) (Indictment Withdrawn), Amicus curiae submission
by the Belgium Government on the Prosecutor's request to withdraw in the Ntuyahaga case,
International criminal tribunal for Rwanda, 24 February 1999., para.11.
% |CTR, Ntuyahaga, Bernard (ICTR-98-40) (Indictment Withdrawn), Trial Chamber Decisions, Trial
Chamber I, Decision on the Prosecutor’s Motion to Withdraw the Indictment, Mar 18, 1999
% Ntuyahaga, Bernard (ICTR-98-40) (Indictment Withdrawn), Amicus curiae submission by the
Belgium Government on the Prosecutor's request to withdraw in the Ntuyahaga case, International
criminal tribunal for Rwanda, Feb 24, 1999.
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% Ntuyahaga, Bernard (ICTR-98-40) (Indictment Withdrawn), Prosecutor’s Motion under Rules 51
and 73 to Withdraw the Indictment against the Accused, 23 February 1999.
% Luc Reydams, Universal Criminal Jurisdiction: the Belgian State of Affairs, 11 Criminal La w

Forum 183 (2000).
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(T e ) k% 827(1993) 5~ = 2. T3 a 7 2 P 3L
2| % ;% = (International Criminal Tribunal for the former Yugoslavia,
ICTY) (7™ BHR%S2 ) T & & (request)ft B2 B PRIE R % i fe
iR RIS S LR 9 §E) L SEp/EE crE LRCE 7 S U L S R gt
AR RS AARARG IR An s A AR TR A

AR e R TAR RS B2 R k2 0o

Bl e (RH) "9 20 T L RBRE RS E Rl T8 & fode

 Jp BB ACT A FE P B ECHEE W eh T2 E 4258 (criminal proceedings) ¥ H i 73 4
161994 & 12 7 12 p > R%iE etk 2P 195 AR 2 ERARR) $FLIEF =3 > wi 3
& e A B T I RE PR PR R R /5:5'—-?»’ 2z 0N F 51994 & 11 7 3 p 4K BB 2 K*ﬁ’%"g.
A @ﬁg;dw + H A= > w14 K Bayer V' £ B /% I%(Supreme Court of the State of Bayer)#% i% 4= 3%
cdpiTAR S P T S % (751994 F 11 7 8 p BRI e F 4 RSt T v B e I PRAER
- JEDEK - c EEn IR T\ 1995 # 4 * 10 p 4€ B B<3& o (Bundestag) 718 K %3 I+ (Bundesrat) 7 =
AT E RTE N g R AR R (T2 s E(FF p F%)J(German Law, Law regulating
the cooperation with the International Tribunal for the former Yugoslawa) RS e VR R
1995 & 4 * 18 p (. Bayer " & % F A X 2B LR EE e £ R 1 ICTY, Tadi¢ (IT-94-1),
Trial Chamber Decisions, Decision of the Trial Chamber on the Application by the Prosecutor for a
Formal Request for Deferral to the Competence of the International Criminal Tribunal for the Former

Yugoslavia in the Matter of Dusko Tadic (Pursuant to Rules 9 and 10 of the Rules of Procedure and
Evidence), 8 Nov 1994.
http://sim.law.uu.nl/sim/caselaw/tribunalen.nsf/41bcf2c89e69d10bc12571b500329d64/8af6 757834119
d2c12571fe004d32c0/$FILE/Dusko%20Tadic%20TCD%208-11-1994.pdf

0 L. Vierucci, The First Steps of the International Criminal Tribunal for the Former Yugoslavia, 6
European Journal of International Law 134 (1995), at pp.136-143.
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(a) & 4454 5(b) &P fos il (c) Ed2 25 (d) &
3T () B2 AN FROREZ - | RS2 (RY)

$OMES - IR R e BN E 2 ¥ 7 F e " (concurrent

jurisdiction) » 3% i % = 38 RS B e A 0 T AT P IFRAER

Fr b & K&k & REP 2 RPRJERE 2 }3‘3;’? i o R E e T iR RE

e (RH) ¥ 15550 B2 (R ARA fe@ s Lp) (Rules of

1993 # 5 * 25 p il i % I € ik % 827(1993)5L(S/RES/B27) M+ % 3ns4 | % 11 £ T 9455
LR (EF) %= F P78 (Acting under Chapter VI of the Charter of the United Nations) - %
AR TRERAS S - R TRTREE AL S o R TR - B B e Hv
e Az oF i $H741991 3 17 1p2%20% ¢ el RABATDHP P D 3 2RI BN TP
SRR RBEAGEEFEL L Fent o TP gl AR A en (R E ARG ) e
2 Article 29 (Co-operation and judicial assistance) provides:“1. States shall co-operate with
International Tribunal in the investigation and prosecution of persons accused of committing serious
violations of international humanitarian law.2. States shall comply without undue delay with any
request for assistance or an order issued by a Trial Chamber, including, but not limited to:(a) the
identification and location of persons; (b) the taking of testimony and the production of evidence;
(c) the service of documents; (d) the arrest or detention of persons; (e) the surrender or the transfer of
the accused to the International Tribunal.”
Boqay) s (PEimE) §- 1 -rﬁ]ﬁ/szfr Nk FadATIF A 1991 & 10 1 p i
ko pH P ABRPN PG ERLEF RSB FLIRZ2FE rrﬂ 3 ¥ {7 § 4 , (The International
Tribunal and national courts shall have concurrent jurisdiction to prosecute persons for serious
violations of international humanitarian law committed in the territory of the former Yugoslavia since 1
January 1991.)
om s FfeE RSB ARY B08(1993) 514t #1 % T2 § % 3 904K & - S/25704, ¥ 6455 :
Mk > - BRI Bt AR B 1991 & r ok B 5 21 ;}ﬂ BRPFREEZFLEF L
F R E P hL R LPL AR 2 fiaé+¢¢§’5 '; FREERE-FEL B EPRP 2
FedR 5 5 BE RN foiria ARt R iEE - 51& : ’fi:]%k.lﬁd R eAr B P 2 adh
T EEEREA e p At 0 R RS *ié T {7 $§+¥E B RFFTRARN NI R R
gt AL R RPN E PR R e R o b (BRI R AR o s R ) ¢ oM
WP o (7 R R o
TR ) B4 CE B B2 TR A BRI A L LR i B
B2 e 13~ (R ) 2 (RS2 Er i AR o dp R ) & 38 & REP 2 B PRIEF % 2
1% % | (The International Tribunal shall have primacy over national court. At any stage of the
procedure, the International Tribunal may formally request national courts to defer to the competence
of the International in accordance with the present Statute and Rules of Procedure and Evidence of the
International Tribunal.)
o) § 150 (BN AR ) TR R e TR EM S RIF R~ F 2ot
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Procedure and Evidence) % 9 i 3 ¢ "% % etk B 7 firk T - B R
D AN AR TERNE L T R A F A ReiE
HZE- MR RIRERE S ep 2L 38 & Ko (Frndeh{r
SRR B4 EV -2 ¥ - AR L AMRREE R (L) ¥

g T— %% - % &, *Principle of non-bis-in-idem) o & ;2

WEE TR X T Ao A iFE ol 8 Ap i 38 o (A28 oS5 2R ) ) (The Judges
of the International Tribunal shall adopt rules of procedure and evidence, the protection of victims and
witnesses and other appropriate matters.)
" 1T/32/Rev. 45, 8 December 2010.
B (g ez R ) % 4 % (Prosecutor’s Request for Deferral) :
‘Where it appears to the Prosecutor that in any such investigations or criminal proceedings instituted in
the courts of any State:
(i) the act being investigated or which is the subject of those proceedings is characterized as an
ordinary crime;
(ii) there is a lack of impartiality or independence, or the investigations or proceedings are
designed to shield the accused from international criminal responsibility, or the case is not
diligently prosecuted;
(iii) what is in issue is closely related to, or otherwise involves, significant factual or legal
questions which may have implications for investigations or prosecutions before the Tribunal,
the Prosecutor may propose to the Trial Chamber designated by the President that a formal request be
made that such court defer to the competence of the Tribunal.’
o) $LiE (-2 -%):
ML R ARG ERA4or s REEF IBAEIRZFE > @@ & X FR%2 g
# Jfﬂr s < FIEPN 2 Fechg s -
2. ER A4l REGF RS AFLIEZ2DFE A ZIRP ZRPER > doF THFRMGF
TS R T @21*% ERaEk
(@ wEXFPhEFIATHEIFELRGFT &
(b) Mp 2 Feanmin gt 2 S &3 fhx > @ 2 penpte ik > @4 ﬁu% KEFEF R
wh FagiE; kR ”ﬁ R i 7 R 423 o
3. B AR A (RY) B HF B TN B RBP4 AT
- 75 orieflies R 07 ﬁvﬁif;‘z > (1. No person shall be tried before a national court for acts
constituting serious violations of international humanitarian law under the present State, for which he
or she has already been tried by the International Tribunal.
2. A person who has been tried by a national court for acts constituting serious violations of
international humanitarian law may be subsequently tried by the International Tribunal only if:
(a) the act for which he or she was tried was characterized as an ordinary crime; or
(b) the national court proceedings were not impartial or independent, were designed to shield the
accused from international criminal responsibility, or the case was not diligently prosecuted.
3. In considering the penalty to be imposed on a person convicted of a crime under the present Statute,
the International Tribunal shall take into account the extent to which any penalty imposed by a national
court on the same person for the same act has been already served.)
% m & WAL £ 35 IL ¢ AR 5 808(1993) 5L Tk ) ¥ TL & % 3Kk 4R £ - S/25704, § 66 £
T9- %72 - 2ORA) > 2R A2 BFIF- % f%n*a A X F e RN R IR eh
BAAE > - 27 - FORPMPLGE LFP ZREFOFR R AT S BT 0 - %7 -
%rﬂ}%’ 2l ﬁ?;fif AN (S B p@]‘%/fiﬁ‘iiﬂm% ol
(@) FP EREEfAT 5 DT B ERGR T 7 4p
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A ERAN) $ L EF 2R T(F p ) DEF T2
2R R AOMFFF S EERLR B Ay~ H Y T
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B % fedn B A et 1994 £ 110 8 p R RS2 e BT 2

B3R 2 R T 2% (Decision) » 7% 1L BR L £

(b) 2 /2 & ~ B2 & e i it ARP 2 fedprsm ? X FIER o

¥ 67 B

ek B2 KL/ TH- B WKWP\ e H]F % e EATR S F U Y B FI RPN 2 Bt
WA SR TR -
B (AufS o an) ¥ JL TEIEE
‘what is in issue is closely related to, or otherwise involves, significant factual or legal questions which
may have implications for investigations or prosecutions before the Tribunal, the Prosecutor may
propose to the Trial Chamber designated by the President that a formal request be made that such court
defer to the competence of the Tribunal.’
8 Tadi¢ (1T-94-1), Trial Chamber Decisions, Decision of the Trial Chamber on the Application by the
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BHFHTREPBLEZAREY ARENBBRETFERTILELE Y 18

)

BH (V)3 dp 2 (1F g p )T A BRI e

PFRFPTREEF IBAELIRZDF 2R PEIH2 X o

FFL AN ZERGFALS AAREZ RS AT BERFF T2 LD
B oo 1 (FRARA fomdp nl) % 10 (O RS 2 R T RpN E R

PRSI % % et fF2 23R8 & (FnAAfoERERR) ¥ 9 E

2R WHE TS I RE IR e LR R B AGE

B2 s s BN 25002 g F 2 2 g0 % fe2. 4 (amicus

Prosecutor for a Formal Request for Deferral to the Competence of the International Criminal Tribunal
for the Former Yugoslavia in the Matter of Dusko Tadic (Pursuant to Rules 9 and 10 of the Rules of
Procedure and Evidence), 8 Nov 1994
http://sim.law.uu.nl/sim/caselaw/tribunalen.nsf/41bcf2c89e69d10bc12571b500329d64/8af6 757834119
d2c12571fe004d32c0/$FILE/Dusko%20Tadic%20TCD%208-11-1994.pdf
8 Id, para. 11 provides:
“(a) there is an investigation currently being conducted by the Prosecutor into crimes within the
jurisdiction of international Tribunal alleged to have taken place in the Prijedor region of
Bosnia-Herzegovina;
(b) a national investigation or criminal proceedings has been instigated against the said Dusko Tadi¢ by
the Government of the Federal Republic of Germany in respect of crimes alleged to have taken place in
the said Prijedor region;
(c) the issue in the national in the national investigations or criminal proceedings is closely related to,
or may have implications and common significant factual or legal questions, for the prosecutor.”
8 Id, para. 18. (iv) provides:
“this International Tribunal would not be acting in the proper interests of justice if some of these
serious violations of international humanitarian law committed in the same territory and during the
same period of time by alleged co-offenders, who are party to the same criminal plan, were judged in
national courts and others before this International Tribunal.”
8 (sFmARst{o#shAp]) % - i (Formal Request for Deferral) :
‘(A) If it appears to the Trial Chamber seised of a proposal for deferral that, on any of the ground
specified in Rule, deferral is appropriate, the Trial Chamber may issue a formal request to the
State concerned that its court defer to the competence of the Tribunal.
(B) Arequest for deferral shall include a request that the results of the investigation and a copy of the
court’s records and the judgment, if already delivered, be forwarded to the Tribunal.
(C) Where deferral to the Tribunal has been requested by a Trial Chamber, any subsequent trial shall
be held before another Trial Chamber.’
8 |d, The Preamble, para. 5 provides:
“Having granted leave to representatives of the Government of the Federal Republic of Germany to
appear at the said hearing as amicus curiae, and having heard such representative”
" Supra note 21, The Preamble, para. 6 provides: “Having granted leave to Mr. Sklebitz, Counsel for
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$ 2902 AT E FBRIBLRMRE L A 1993 £ 67 4pREER
Bz 2% i Rt ¢ B RIL AL 2 ¢ iR 5
827(1993)5% " # i7¢% 4  (operative part) % 4 & M il 975 B 7Jb &
A AR e (B2 2N ) B RS2 s B sh oo £ 07 Flptir
FRFIERFEP 0 EPE R R S RPT A RR e (RY)
L0 &4 b B G F R ek R () F 20 1F Uik O e
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T & FALE KPR T8 & sk % 808(1993)5L # 4k 1 ik IT ¢ % 3k o
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the said Dusko Tadi¢, to appear at the said hearing as amicus curiae, and having heard Mr. Sklebitz”

% |d, para. 19 provides:

“The Trial Camber notes the argument raised by the Government of the federal Republic of Germany
as to the potential conflict between its national law and any formal request for deferral which may be
issued by this Trial Chamber. In this respect, the Trial Chamber refers the Government of the Federal
Republic of Germany to Article 29 of the Statute of the International tribunal. Furthermore, a Note
from the Secretary-General of the United Nations, addressed to all Member States, and dated 2 June
1993, drew particular attention to the obligations of States under paragraph 4 of Security Council
resolution 827 (1993) to cooperate fully with the International Tribunal and its organs and to “take any
measures necessary under their domestic law to implement the provisions of the present resolution and
the Statute, including the obligations of States to comply with requests for assistance or orders issued
by a Trial Chamber under Article 29 of the Statute”. ”

B LRAREE 1993260 4pREERKL B SCABO3(T) A RS EME F A A
3 W'E’ = ﬁ]—}_ KELP o d E S W’VA"} £z £ I Qo @z],};:f‘.j-m'ru F ﬁ']r& e L
e §_f®r i W% 2 89 7] 2. Daphna Shraga /2 2 Ralph Zacklin sh< & 3x%r49 § 3% 2 %462 2 5L 35
SCA/B/93(7) » @ d *t = == nr—"z I EREET A F R AT E 7% % #4442 : Daphna
Shraga and Ralph Zacklin, the International Criminal Tribunal for the Former Yugoslavia, 5 European
Journal of International Law 360 (1994).

200



o

ST R A SRR R S Y A

K- F Q%4 DBRBPIFEI - L EHBRGF ST AT LA

ERAFT RRFT RIS R L TE X ARBALR hAT S 1
B v R BP0 O R R A BB PN W
o T A R s A A A s EE Y Ea ﬁoxﬁf@ T4 B A
e s o3 4 AL CSIRAREL U E FHTE el
Bl oo iR g o0 AT AR KRR A 51 S R L R R o

i LA TR (T ERER) 5 R R AH S -

1995 & 4 * 10 P 1t B ®:& B2 (Bundestag) %78 & %-3% = (Bundesrat) e
FRT HE TRTED e A PRSI s (F2 2 %i(f’?ﬁé
) , (Law regulating the cooperation with the International Tribunal for

the former Yugoslavia) & F & B2 fe2 @ ;8 & %,

FEARY) 4 (ZFFEEE) Y- AR TREZEREYR
N2 o BIFRRARRE (IE R PR 0 RS2 eV ’F\l;h%»j‘ (RH) 2 (R

MR TR AR @ dp R ) & 2R RE P E PR R YR 2 e 4

0 R L ARF A el R B

8 German Law, Law regulating the cooperation with the International Tribunal for the former
Yugoslavia, Second Paragraph (Relationship with national criminal proceedings):

‘(1) Atthe request of the Tribunal, criminal proceedings, insofar as they relate to crimes within its
jurisdiction, shall be passed on to the Tribunal at every stage of those proceedings. Should the
proceedings passed on have already given rise to a binding sentence, then the further execution of that
sentence shall be dispensed with, once the convicted person has been transferred to the Tribunal
pursuant to para. 3(1).

(2) Criminal proceedings may no longer be conducted against a person when the Tribunal has taken
or is taking action for a crime within its jurisdiction if a request has been submitted as per para. 2(a),
first sentence.’
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% ICTY, Tadi¢ (IT-94-1), Trial Chamber Decisions, Decision of the Trial Chamber on the Application
by the Prosecutor for a Formal Request for Deferral to the Competence of the International Criminal
Tribunal for the Former Yugoslavia in the Matter of Dusko Tadic (Pursuant to Rules 9 and 10 of the
Rules of Procedure and Evidence), 8 Nov 1994
http://sim.law.uu.nl/sim/caselaw/tribunalen.nsf/41bcf2c89e69d10bc12571b500329d64/8af6 757834119
d2c12571fe004d32c0/$FILE/Dusko%20Tadic%20TCD%208-11-1994.pdf
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“The International Tribunal for Rwanda shall have the power to prosecute persons responsible for
serious violations of international humanitarian law committed in the territory of Rwanda and Rwanda
citizens responsible for such violations committed in the territory for neighbouring States, between 1
January 1994 and 31 December 1994, in accordance with the provisions of the present Statute.”
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3 Danesh Sarooshi, the Legal Framework Governing United Nations Subsidiary Organs, 67 British
Yearbook of International Law 413(1996), at p.425.

MR R ) B - i (RR I B w¢@>%arwa¢@ﬁﬁﬁ%%%qrﬁwa
FHRE 1991 £ L kT e 2 A BN Ar e mg&ék&)’? RS AEI&£FFLEF0% o Article 1
(Competence of the International Tribunal): “The International Tribunal shall have the power to
prosecute persons responsible for serious violations of international humanitarian law committed in the
territory of the former Yugoslavia since 1991 in accordance with the provisions of the present Statute.”
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18 Theodor Meron, Judicial Independence and Impartiality in International Criminal Tribunals, 99
American Journal of International Law 359 (2005).

19 In the determination of any criminal charge against him, or of his rights and obligations in a suit at
law, everyone shall be entitled to a fair and public hearing by a competent, independent, and impartial

tribunal established by law.
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120 In the determination of his civil rights and obligation or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law.

121 Every person has the right to a hearing, with due guarantees and within a reasonable time, by a
competent, independent, and impartial tribunal, previously established by law.

122 |CTY, Tadi¢ (1T-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para.42. “This Chamber is, however, satisfied that the
principle that a tribunal must be established by law, as explained below, is a general principle of law
imposing an international obligation which only applies to the administration of criminal justice in a
municipal setting.”

12 |d, para.47.
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124 |CTY, Tadi¢ (1T-94-1), Trial Decisions, Decision on the Defence Motion on Jurisdiction, 10 Aug
1995.

2 ICTY, Tadi¢ (1T-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para.2
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126 |CTY, Tadi¢ (IT-94-1), Appeals Chamber Decisions, Separate Opinion of Judge Sidhwa on the
Defence Motion for Interlocutory Appeal on Jurisdiction, 2 Oct 1995.
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27 |CTY, Tadi¢ (IT-94-1), Appeals Chamber Decisions, Separate Opinion of Judge Sidhwa on the
Defence Motion for Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para. 33:
‘Any judicial Tribunal operating under a statutory enactment has the inherent jurisdiction to look into
objections as regards its competence to deal with matters provided for in the enactment. Should such a
power be expressed therein, it does not grant anything more than express what it inherently has. As
regards its competence to look into its own lawful establishment, the same must be implied or treated
as one to be examined as collateral to the issue as to whether it can exercise its powers, for if its
establishment were effected, it would have no ordinary jurisdiction to deal with matters provided for in
the statutory enactment. The International Court of Justice in the Nottehbohm case (1953 1.C.J. Report
p.119), has held that in accordance with previously established precedents, unless a convention to the
contrary exists, an international Tribunal is the sole judge of its own competence and has the power to
interpret the documents which regulates it. The fact that the question as regards its own establishment
is tied up with a political question, is also no basis to withhold examination. Therefore, where an
objection is raised as regards its own powers, the Tribunal cannot refuse to hear such a request; and
should a valid objection be raised as regards its own lawful establishment, irrespective of the question
whether the accused should be permitted to be heard in respect thereof, there cannot be any doubt that
it would affect its own valid competence and nullify its ability to exercise any powers. There is no
impartial or independent body over this Tribunal to look into such serious legal questions and the right
of the accused to move the Security Council for an examination of his objections is far too remote, if
not non-existent. Whilst not admitting the position, even the inter-Tribunal appeal amongst a system of
rotating judges may be looked upon as not strictly impartial, where a question of lack of competence
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due to the Tribunal’s own unlawful establishment arises.’
128 Tadi¢ (1T-94-1), Appeals Chamber Decisions, Separate Opinion of Judge Sidhwa on the Defence
Motion for Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para.34:
‘ The individual who is arraigned before the Tribunal, in particular, and the public, all look to this body
for an explanation for all serious legal objections that may be raised, particularly as regards matters in
the jurisdictional field. Being an International Tribunal at the apex of international criminal jurisdiction,
it stands as an accountable body to all peoples of the world in respect of its compétence de la
compétence and the public cannot accept silence as a guarantee of its impartiality or independence.
Unlike the International Court of Justice, whose exercise of jurisdiction is by consent, this Tribunal’s
jurisdiction over persons is obligatory. To put it squarely, the accused has a right to be heard and the
Tribunal the right to examine the matter on the principle of compétence de la compétence. | want to be
clear that the Tribunal is not as it were looking for material to support its claim to legitimacy. What it
has to decide it must decide and, even if it is against its own interests, it must do so fearlessly.’
P 452 4 op ke 2 P4 ¢ i Kompetenz-Komperenz o 348 0 o dh? 2 il (T A fe o
j‘?i&i i R E NN SR R - FE N EI SR N I - E éﬁ*‘ﬁ’ Wﬁéf%ﬁ]‘%é’%‘b‘ﬂ)ﬁ'
Pl -2 ¢ ﬂ:@]-r/z VL’{QW%/ZF ;nn 255(2006)
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B0 Fgg & B 7 5 Be ) (United Nations Administrative Tribunal, UNAT) & ez & 5 T8 & B 3%

7% Fe-; (United Nations Appeal Tribunal, UNAT) » & ¥ ¢k = > T & B 3872 f= (United Nations
Dlspute Tribunal, UNDT) » "5 & B+ 372 fe) >0 2009 # 7 7 1 p B4niE (7o 20 I HMER S §
-3k ¥ 63/253 5L » A/RES/63/253 -
B (o & B {7502 A 29 ) % - 5% = 38 In the event of a dispute as to whether the Tribunal
has competence, the matter shall be settled by the decision of the Tribunal ; {5 & &} 7% se %)
R AT R T ARG R L E G B R ik R % 2o
(In the event of a dispute as to whether the Appeals Tribunal has competence under the present statute,
the Appeals Tribunal shall decide on the matter.)
132 |_egal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion of 21 June 1971,
para.89. “Undoubtedly, the Court does not possess powers of judicial review or appeal in respect of
decisions taken by the United Nations organs concerned.”
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133 |CTY, Tadi¢ (1T-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para.21. “All these dicta, however, address the
hypothesis of the Court exercising such judicial review as a matter of “primary” jurisdiction. They do
not address at all the hypothesis of examination of the legality of the decisions of other organs as a
matter of “incidental” jurisdiction, in order to ascertain and be able to exercise its “primary”
jurisdiction over the matter before it.”

134 1d, para.21. “Obviously, the wider the discretion of the Security Council under the Charter of the
United Nations, the narrower the scope for the International Tribunal to review its actions, even as a
matter of incidental jurisdiction. Nevertheless, this does not mean that the power disappears altogether,
particularly in cases where there might be a manifest contradiction with the Principles and Purposes of
the Charter.”

135 1d, para. 22. “In conclusion, the Appeals Chamber finds that the International Tribunal has
jurisdiction to examine the plea against its jurisdiction based on the invalidity of its establishment by
the Security Council.”
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o 4 8. : Convention for the Suppression of Unlawful Selzure of Aircraft, 860 U.N.T.S. 105, entered
into force Oct. 14, 1971, Article 7:“The Contracting State in the territory of which the alleged offender
is found shall, if it does not extradite him, be obliged, without exception whatsoever and whether or not
the offence was committed in its territory, to submit the case to its competent authorities for the
purpose of prosecution. Those authorities shall take their decision in the same manner as in the case of
any ordinary offence of a serious nature under the law of that State.” ¥ % % : Bassiouni, M. Cherif and
Edward M. Wise, Aut dedere aut judicare: the duty to extradite or prosecute in international law,
Boston : M Nijhoff, 1995.
MO (g B 4 R B ) ¥ O B (T FHE) M1 R e BIP  BegAc IR R 1991
EL1 1lpruks hws gkl f“M“*E%?i@ B A g A 53&12‘17?'-’”’\4;1 TR
2. MR R RPN Fl o ErR RN ERRE  REERET A (RY) 2 (REE
225



Eﬁﬁi' %A'f WV

B AR R RN S RE G TR AR, 2 T
¥R e E R TR RN e R 2 R T R R
FIpEre TIRE BB dF e AR R b o = A2 e (0 os 21k 2 F%
R OARR B ) BN EN R (B E RS AR e
FHHARD)F A ER T IR R FRZ L F - B R A
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BT ERRIpY ALY Rfp (e frd £ F%RE2 TR 25 iy

%m>$i§ﬂ2«&$é@%m 22 AT B Ao R AR ) § 4 1 e,

FedR AR fezd g 2R ) I3V & RF P 2 BRI % 2 B0 #% | (1. The International Tribunal
and national courts shall have concurrent jurisdiction to prosecute persons for serious violations of
international humanitarian law committed in the territory of the former Yugoslavia since 1 January
1991. 2. The International Tribunal shall have primacy over national court. At any stage of the
procedure, the International Tribunal may formally request national courts to defer to the competence
of the International in accordance with the present Statute and Rules of Procedure and Evidence of the
International Tribunal.)
L F AR ERY) % 8 (X wgmﬁ) M1 P BATRS R e PN 2 1) & (7
A7 1994 2 17 1p 31994 % 122 31 pEFhapmdmp PTREEF NEAE 1A
pES f”ﬁm&frd&ﬁ&m pJET S &‘F"fi'/z‘ f”:;mfi i o R o 2, }&E”éﬁt iﬁ]‘%,z}ii_}ﬁ;lﬁ.i%&”Lr
FRFRAPN 2l RFRAADERHE pREFERE 27 ARG E (pRERFE
F% 2 AL B o dp R p]) & 38 & RE P 2 PRI R % 2 iechg #%F o (The International Tribunal
for Rwanda and national courts shall have concurrent jurisdiction to prosecute persons to serious
violations of international humanitarian law committed in territory of Rwanda and Rwanda citizens for
such violations committed in the territory of the neighbouring States, between 1 January and 31
December 1994.2. The International Tribunal for Rwanda shall have the primacy over the national
courts of all States. At any stage of the procedure, the International Tribunal for Rwanda may formally
request national courts to defer to its competence in accordance with the present Statute and the Rules
of Procedure and Evidence of the International Tribunal for Rwanda.)
1“<ﬁ*%f+m%¢@ﬁ~ﬁfﬁ BAHAR) B4 (FF A RBET R IR
r( IF—‘*‘ F%Z-) HNERPRFEP E2RERALA 2T RE %ﬁk»g fEFIRT IR

1. ’%E'ﬂ"’ﬁ & F ‘“%Nﬁ"ﬁ_ﬁ ZEER | Rl R X AN U N

2. —'s%’ Bz A EA LSRR R KRR ARFFFE A ke
o J:L’&,

3. "LF/*F;* Fi&’l‘élibt’%ﬁ%fiﬁ /z‘%*F\: %\?17&12@ »TJ'{/”‘)‘ ’I_f?ggg

W RR2 T e o AR T RAAL ZERE
R F EERd ek Ty X2 A F A TR N 2 PmFRH\E&] RIEREEEL LR R
Rule 9: Prosecutor's Request for Deferral
‘Where it appears to the Prosecutor that in any such investigations or criminal proceedings instituted in
the courts of any State:
(i) the act being investigated or which is the subject of those proceedings is characterized as an

ordinary crime;
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(ii) there is a lack of impartiality or independence, or the investigations or proceedings are
designed to shield the accused from international criminal responsibility, or the case is not
diligently prosecuted;
(iii) what is in issue is closely related to, or otherwise involves, significant factual or legal
questions which may have implications for investigations or prosecutions before the Tribunal,
the Prosecutor may propose to the Trial Chamber designated by the President that a formal request be
made that such court defer to the competence of the Tribunal.’
W R R ALR o3 %W ) B (R AR BT Y RO
"( T4 A ) H*“ ERRREPNZRERA AT 7&:/?« BT REFRT IR
1. ARZFFTHADIN
2. THERAEALGERRT AL
(1) % f7enpE it
(2) #dpdpende (72 PR BEAR L s i)
(B) &k r 2 BN R - TR M
3. HiEpedeid ana jl
R FERd 2 ek i LA F A TN BN E R E R g L LR R
Rule 9: Prosecutor's Application for Deferral
Where it appears to the Prosecutor that crimes which are the subject of investigations or criminal
proceedings instituted in the courts of any State:
(i) Are the subject of an investigation by the Prosecutor;
(i) Should be the subject of an investigation by the Prosecutor considering, inter alia:
(a) The seriousness of the offences;
(b) The status of the accused at the time of the alleged offences;
(c) The general importance of the legal questions involved in the case;
(iii) Are the subject of an indictment in the Tribunal,
the Prosecutor may apply to the Trial Chamber designated by the President to issue a formal
request that such court defer to the competence of the Tribunal.
227



ﬁrﬁ%i’ %A'f WV

FhE oA HE PR RN FROA G TS LT RS LR
FRAFor REARBTARDIMAATE DI 77 ¥

A RS RR P E e TR e B AE

még’f#ﬁ_imﬂ—/z‘ﬁi’—% :;ng:l’r‘ﬁ},%" ﬂ%??%gﬁ;av‘-: Ié—‘g
BTRBLFaRFA 20 GRY (- %3 =% Rplape
SRR TR AR BB TR RR R SRR

A @ TERTF IR (retrial) » F 2 REAP 2 i s 2 LD E

M P EET (B a Bk R R Ry ) B ﬁ;g““% M %o -

T B Aek T - %72 =% | e > (F4 3 s 20 £ F¥E 2 {p

i T Fggpie o0 Tigar  Rp 2 irigs 2 ikdy

WO g gk R EAY) $LaE (- B )
"LORBARG B el RERS R AE LIRS FL 0 A6 A e IR NG
Moo ABEXIREPGE r%‘rﬁ%%n °
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3. B ¥R A () 2 G B h X T B R'RZ T R IIRP 2 e 4 r)e
- 7 5 PTiIE R F 17042 R o
1. No person shall be tried before a national court for acts constituting serious violations of
international humanitarian law under the present State, for which he or she has already been tried by
the International Tribunal.
2. A person who has been tried by a national court for acts constituting serious violations of
international humanitarian law may be subsequently tried by the International Tribunal only if:
(a) the act for which he or she was tried was characterized as an ordinary crime; or
(b) the national court proceedings were not impartial or independent, were designed to shield the
accused from international criminal responsibility, or the case was not diligently prosecuted.
3. In considering the penalty to be imposed on a person convicted of a crime under the present Statute,
the International Tribunal shall take into account the extent to which any penalty imposed by a national
court on the same person for the same act has been already served.
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fod @ p b F 38 e (A2 B o450 ) o | (The judges of the International Tribunal shall adopt rules
of procedure and evidence for the conduct of the pre-trial phase of the proceedings , trials and appeals,
the admission of evidence, the protection of victims and witnesses and other appropriate matters.)
146 Rule 10: Formal Request for Deferral, para. A, provides, “If it appears to the Trial Chamber seised
of a proposal for deferral that, on any of the grounds specified in Rule, deferral is appropriate, the Trial
Chamber may issue a formal request to the State concerned that its court defer to the competence of the
Tribunal.”
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54 ICTY, Tadi¢ (1T-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 Oct 1995.
155 1d, para.58-59.

232



ST P A R R S R A e
Foy R AR B i TR R HERE 0k
otk S (BEFEREEERY) $4 5D (& (s drht {2
g T igL s
SR T R el

W NE RPN EG FE R R AR B R R

RN ATEE 513 SR Eibr pLARE CE R N L S E

1% |CTY, Tadi¢ (1T-94-1), Trial Chamber Decisions, Decision of the Trial Chamber on the Application
by the Prosecutor for a Formal Request for Deferral to the Competence of the International Criminal
Tribunal for the Former Yugoslavia in the Matter of Dusko Tadic (Pursuant to Rules 9 and 10 of the
Rules of Procedure and Evidence), 8 Nov 1994
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Article 9: Non Bis in Idem
1. No person shall be tried before a national court for acts constituting serious violations of
international humanitarian law under the present Statute, for which he or she has already been tried by
the International Tribunal for Rwanda.
2. Aperson who has been tried before a national court for acts constituting serious violations of
international humanitarian law may be subsequently tried by the International Tribunal for Rwanda
only if:

(@) The act for which he or she was tried was characterized as an ordinary crime; or

(b) The national court proceedings were not impartial or independent, were designed to shield

the accused from international criminal responsibility, or the case was not diligently
prosecuted.

3. Inconsidering the penalty to be imposed on a person convicted of a crime under the present
Statute, the International Tribunal for Rwanda shall take into account the extent to which any penalty
imposed by a national court on the same person for the same act has already been served.
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%8 The Tripartite Conference at Moscow, 19-30 Oct 1943, reprinted in International Conciliation, No
395, pp 599-605 (1943); See also London Agreement of 8 Aug 1945, reprinted in 1 Trial of Major War
Criminals Before the International Military Tribunal 8, pp 8-9 (1947).# 51 o Dr Mohamed M EI Zeidy,
From Primacy to Complementarity and Backward: (Re)-Visiting Rule 11 bis of the Ad hoc Tribunals,
57 International and Comparative Law Quarterly 403 (2008), at footnote 46.
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0 st gk e B R B R anthi s B INRG L8 K 0 42 ¢ Bartram S. Brown,
Primacy or Complementarity: Reconciling the Jurisdiction of National Courts and International
Criminal Tribunals, 23 Yale Journal of International Law 385 (1998); Adolphus G. Karibi-Whyte, The
Twin Ad Hoc Tribunals and Primacy Over National Courts, 9 Criminal Law Forum 55 (1999); Dagmar
Strob, State Cooperation with the International Criminal Tribunals for the Former Yugoslavia and for
Rwanda, 5 Max Planck Yearbook of United Nations Law 249 (2001). ﬁ -+ Bartram S. Brown 4,
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Complementarity: Reconciling the Jurisdiction of National Courts and International Criminal Tribunals,
23 Yale Journal of International Law 385 (1998) at pp.382-383. ¥ ¢+ & ;th Dagmar Strob 332 @ &§ B
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FE DN APMIED JESG Sy 702 ez & 4 o 4 B 5 Dagmar Strob, State Cooperatlon with the
International Criminal Tribunals for the Former Yugoslavia and for Rwanda, 5 Max Planck Yearbook of
United Nations Law 249 (2001) at p.282.
L g (MR 2 REIRG) TH A ¥R ITBE ARG RBHE T RS E 7oL
7iE ?B?%%EJ RPN 2 g &RIRE AR o
“2<W%wz%%&5%@>
SLle i (BORKIFR): r( ) FORMT e RE RIS - AL F IR AR N
e de KL OFR O GREBTAAAFT O NI RTAT RIpHEF B AL FL AT L
R oe(Z) HAEHF BRT ?;l: LR AR EE > T R F‘%ﬁmﬁlifiﬁmli R

e e

235



ﬁrﬁ%i’ %A'f WV

e
E
B
i)
=
T

P AS TR S 0 B ARTR (S R Y it AR TR 12 e
r’;-;fF'\?’ Ik ;"’F;’?%iﬁ?“:?i%ui o fl—*ﬁ ,—F?g*%' r%i,&J W‘%}/i‘)}}—gﬁ"‘iﬁl

FHE FP AR @R

I PR

RS2 efi P B REPZHB R FEF TT2H2EE D
I ¥ (Judicial Independence and Impartiality)'®® o 2 ;% 1+ 5 e 24 4
Bz -8 3 @k A REBH 7 P 2 T g Bh s B 9 - A e e
WHEEF AR 24 AT 722 S0 002 O WS H
WP R e Rl 2 T 2 48 = (control and authority) B~ 17 -

fi=?

B TP A FR R e F A et FEERAFE T -

BB R AR RE GBI EE 2D H A d - Bris

B—F I ¢ TR R e & T FRE ek o

"

i\

B % Bt i A & R erc e Bl §—F Rz - BTz 2

B 2 oy B E I 2 o0 2 AT A A

163y £ 9. : Theodor Meron, Judicial Independence and Impartiality in International Criminal

Tribunals, 99 American Journal of International Law 359 (2005).

%4 ICTY, Tadi¢ (1T-94-1), Trial Decisions, Decision on the Defence Motion on Jurisdiction, 10 Aug
1995.

185 1¢y, Effect of Awards of Compensation Made by the United Nations Administrative Tribunal,
Advisory Opinion of 13 July 1954, at p.53.
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1% |CTY, Tadi¢ (1T-94-1), Trial Decisions, Decision on the Defence Motion on Jurisdiction, 10 Aug
1995, para.32.

7 ICTY, Tadi¢ (1T-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 Oct 1995.

188 |CTY, Tadi¢ (IT-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para.15.

199 1d, para.16.
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170°1¢J, Effect of Awards of Compensation Made by the United Nations Administrative Tribunal,

Advisory Opinion of 13 July 1954, at p.60-61.

711CJ, Effect of Awards of Compensation Made by the United Nations Administrative Tribunal,

Advisory Opinion of 13 July 1954, at p.53.
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MR AR o R 33 o R HI T A RE L Ry A% S AT R o (Simply

stated, without control there would be no consent and without consent there would be no adjudication.

Thus when controls are removed (or perceived to be removed), consent is likely to go as well. And

when controls are weakened, so too is consent. Effective controls are, therefore, necessary for the
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existence and success of international dispute resolution.) - 2 : Jacob Katz Cogan, Competition and
Control in International Adjudication, 48 Virginia Journal of International Law 411 (2008) at p.419.%
2 EFER T (RY) D7 NEREZ SR TIA] 0 blAeH S 2 T A B R B A - .ag;gau;&
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U4 w4 FALE £ 4R 4 0 S/1995/134, para.8.

> Ruth Mackenzie and Philippe Sands, International Courts and Tribunals and the Independence of
the International Judge, 44 Harvard International Law Journal 271 (2003).
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B OB A FOELA AT o % 8 : Kanyabashi, Joseph (ICTR-96-15), Trial Chamber Decisions,
Decision on the Defence Motion on Jurisdiction, Jun 18, 1997, para.47&48&50.22 70 & 27 % j* feAp
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% e % 2 ¢ Virginia Morris, Prosecutor v. Kanyabashi, Decision on Jurisdiction. Case No.
ICTR-96-15-T, 92 American Journal of International Law 66 (1998).%t* & % F 4t £ 2 B 2 3t ehi
% 2 Alex Obote-Odora, Drafting of Indictments for the International Criminal Tribunal for Rwanda,
12 Criminal Law Forum 335 (2001); Allison Marston Danner, Enhancing the Legitimacy and
Accountability of Prosecutorial Discretion in International Criminal Court, 97 American Journal of
International Law 510 (2003); Allison Marston Danner, Navigating Law and Politics: the Prosecutor of
International Criminal Court and the Independent Counsel, 55 Stanford Law Review 1633 (2003);
Geert-Jan Alexander Knoops, Challenging the Legitimacy of Initiating Contemporary International
Criminal Proceedings: Rethinking Prosecutorial Discretionary Powers from a Legal, ethical and
Political Perspective, 15 Criminal Law Review 365 (2004). %3¢ g % £ 2 i3 £ & 42372 @ RPF %
it 2 Frd i 4 L ¢ Victor Peskin, International Justice in Rwanda and the Balkans: Virtual Trials
and the Struggle for State Cooperation (2008); Leslie Haskell and Lars Waldorf, the Impunity Gap of
the International Criminal Tribunal for Rwanda: Causes and Consequences, 34 Hastings International
and Comparative Law Review 49 (2011); Lars Waldorf, a Mere Pretense of Justice: Complementarity,
Sham trials, and Victor’s Justice at the Rwanda Tribunal, 33 Fordham International Law Journal 1221
(2010).
YT ICTY, Furundzija (1T-95-17/1), Appeals Chamber, Judgement, 21 Jul 2000, paras. 169-70.
178 Basic Principles on the Independence of the Judiciary, Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, Milan, 26 August to 6 September 1985, U.N. Doc.
AJ/CONF.121/22/Rev.1 at 59 (1985). http://www1.umn.edu/humanrts/instree/iSbpij.htm (visited, June
29, 2011).
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180 |nternational Convenant on Civil and Poltical Rights, Artcle 14, para.1, second sentence, provides:
“In the determination of any criminal charge against him, or of his rights and obligations in a suit at law,
everyone shall be entitled to a fair and public hearing by a competent, independent, and impartial
tribunal established by law.”

181 Convention for the Protection of Human Rights and Fundamental Freedoms, Aericle 6, provides:
“In the determination of his civil rights and obligation or of any criminal charge against him, everyone
is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
established by law.”
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182" American Convention on Human Rights, Article 8, provides:
“Every person has the right to a hearing, with due guarantees and within a reasonable time, by a
competent, independent, and impartial tribunal, previously established by law.”
183 |CTY, Tadi¢ (1T-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para.42. “This Chamber is, however, satisfied that the
principle that a tribunal must be established by law, as explained below, is a general principle of law
imposing an international obligation which only applies to the administration of criminal justice in a
municipal setting.”
184 1d, para.47. “In conclusion, the Appeals Chamber finds that the International Tribunal has been
established in accordance with the appropriate procedures under the United Nations Charter and
provides all the necessary safeguards of a fair trial. It is thus "established by law."”
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Shift from the Consensual to the Compulsory Paradigm in International Adjudication: Elements for a
Theory of Consent, 39 New York University Journal of International Law and Policy 791 (2007); Jacob
Katz Cogan, Competition and Control in International Adjudication, 48 Virginia Journal of
International Law 411 (2008).

1% 5125704, $/1995/134.

187 Robert Kolb, “The Jurisprudence of the Yugoslav and Rwandan Criminal Tribunals of Their
Jurisdiction and on International Crimes (2000-2004),”76 British Yearbook of International Law 269
(2005), at p.271.
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98 m s BAeE EATHRE TL € iR ¥ 808(1993)5L ik U i T & % K <haF £ » S/25704, para.34-35.
“34. In the view of the Secretary-General, the application of the principle nullum crimen sine lege
requires that the International Tribunal should apply rules of international humanitarian law which are
beyond any doubt part of customary law so that the problem of adherence of some but not all States to
specific conventions does not arise.
35. The part of conventional international humanitarian law which has beyond doubt become part of
international humanitarian law is the law applicable in armed conflict as embodied in: the Geneva
Conventions of 12 August 1040 for the Protection of War Victims; the Hague Convention (1V)
Respecting the Laws and Customs of War on Land and the Regulations annexed thereto of 18 October
1907; the Convention on the Prevention and Punishment of the Crime of Genocide of 9 December
1948; and the Charter of the International Military Tribunal of 8 August 1945.”
189 Jelena Pejic, Status of armed conflicts, pp.77-100, in Perspectives on the ICRC study on customary
international humanitarian law, Elizabeth Wilmshurst and Susan Breau (eds.), New York: Cambridge
University Press (2007), at pp.77-78; Anthony Cullen, The Concept of Non-International Armed
Conflict in International Humanitarian Law, New York: Cambridge University press (2010).
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1% Theodor Meron, International Criminalization of Internal Atrocities, 89 American Journal of
International Law 554 (1995), p.560. “Respect for the fundamental guarantees of Protocol II does
involve individual conduct and, obviously, is a matter of "international concern.” An international
tribunal could thus apply the provisions of Protocol II as criminal law.”
97 Report of the International Law Commission on the work of its forty-sixth session (1994), Draft
Statute for an International Criminal Court, A/49/10, commentary to Art.20, at p.78. “(a) that the crimes
are themselves defined by the treaty so that an international criminal court could apply that treaty as
law in relation to the crime, subject to the nullum crimen guarantee contained in article 39; (b) that the
treaty created either a system of universal jurisdiction based on the principle aut dedere aut judicare or
the possibility for an international criminal court to try the crime, or both, thus recognizing clearly the
principle of international concern.”
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198 1d, p.145. “Protocol II prohibits certain conduct but contains no clause dealing with grave breaches,

nor any equivalent enforcement provision.”

%9 Theodor Meron, International Criminalization of Internal Atrocities, 89 American Journal of
International Law 554 (1995), p.556. “In contrast to the Statute of the International Criminal Tribunal
for the Former Yugoslavia, which treats the ensemble of conflicts in the former Yugoslavia as
international, the Statute for Rwanda is predicated on the assumption that the conflict in Rwanda is a
noninternational armed conflict.”

201994 £ 10 7 1 pfud £ % 27F § 2 R 3 » S/1994/1125, annex, paras.90-93.
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203 |CTY, Tadi¢ (IT-94-1), The Prosecutor’s Response of the Motion of the Defense on the Jurisdiction
of the Tribunal, 7 July 1995, pp.37-38.
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205 |CTY, Tadi¢ (IT-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para.77.t 3 4~ fiedp &1 0T & b s ch i} » A ipren
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2% |CTR, Akayesu, Jean Paul (ICTR-96-4), Trial Chamber I, Judgement, Sep 2, 1998.
210 |CTR, Akayesu, Jean Paul (ICTR-96-4), Trial Chamber 1, Judgement, Sep 2, 1998, para.609-610.
“Additional Protocol II as a whole was not deemed by the Secretary-General to have been universally
recognized as part of customary international law... Whilst the Chamber is very much of the same view
as pertains to Additional Protocol Il as a whole, it should be recalled that the relevant Article in the
context of the ICTR is Article 4(2) (Fundamental Guarantees) of Additional Protocol I1. All of the
guarantees, as enumerated in Article 4 reaffirm and supplement Common Article 3 and, as discussed
above, Common Article 3 being customary in nature, the Chamber is of the opinion that these
guarantees did also at the time of the events alleged in the Indictment form part of existing international
customary law.”
211 |CTR, Akayesu, Jean Paul (ICTR-96-4), Trial Chamber 1, Judgement, Sep 2, 1998, para.605-606.
“Moreover, the Chamber recalls the establishment of the ICTY, during which the UN Secretary General
asserted that in application of the principle of nullum crimen sine lege the International Tribunal should
apply rules of International Humanitarian law which are beyond any doubt part of customary
law...Article 4 of the Statute would be applicable irrespective of the Additional Protocol 11 question’,
so long as the conflict were covered, at the very least, by the customary norms of Common Article 3.
Findings would thus be made on the basis of whether or not it were proved beyond a reasonable doubt
that there has been a serious violation in the form of one or more of the acts enumerated in Article 4 of
the Statute.” & —‘Ff Diane Marie Amann 45 1 @ ig ¥ 2 feds 3 2L R P K HFR HT AL Fed B (707
Sl A EF EpE s &Y TF E?]‘%’wz 2o b R R A F/ésa\ﬂg 2% 5% 2 RpleniT
A EEEFG EEJE i FHEEH Y] Akayesu A (ARG ) ¥ 4iE Tk L E A k2 TR
taim 3 ¥ k2 e e 4 % @ Diane Marie Amann, Prosecutor v. Akayesu, 93 American Journal of
International Law 195 (1999), at p.199.
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2 m s EfeE LRI € -3k % 808(1993)5L 74k &) % 1 ¢ % ka4 > S/25704, para.29.
“in assigning to the International Tribunal the task of prosecuting persons responsible for serious
violations of international humanitarian law, the Security Council would not be creating or purporting
to “legislate” that law. Rather, the International Tribunal would have the task of applying existing
international humanitarian law.”

23 Theodor Meron, “International Criminalization of Internal Atrocities,” 89 American Journal of
International Law 554 (1995); Theodor Meron, “The Humanization of Humanitarian Law,” 94
American Journal of International Law 239 (2000).

24 Martens 78 5 1907 # 10 * 18 p /% 7 = 2 8 (B2 RAcff &) v 3 » 2 2 407 “Until
a more complete code of the laws of war is issued, the High Contracting Parties think it right to declare
that in cases not included in the Regulations adopted by them, populations and belligerents remain
under the protection and empire of the principles of international law, as they result from the usages
established between civilized nations, from the laws of humanity, and the requirements of the public
conscience.” s g #r4> % &% # fedr F 4 -t Martic %45 ) ¢ “Furthermore, the prohibition against
attacking the civilian population as such, as well as |nd|V|duaI C|vilians, and the general principle
limiting the means and methods of warfare also derive from the “Martens clause.” This clause has been
incorporated into basic humanitarian instruments...Moreover, these more also emanate from the
elementary consideration of humanity which constitute the foundation of the entire body of
international humanitarian law applicable to all armed conflicts.” (Marti¢ (1T-95-11), Trial Chamber
Decisions, Review of the Indictment Pursuant to the Rule 61 of the Rules of Procedure and Evidence,
13 Sep 1996, para,13.) ¥]#* Martens % 38 02 B % 2 e B P ALE ARG Y AR 2 - 3Rk
%A ‘ﬁn# J (codification)z " =72 | 7 o > (e £ 020 2 7 3 R 02 feteie ™ o ARy 2 e
ﬁfgk - % 8 @ Theodor Meron, the Martens Clause, Principles of Humanity, and Dictates of Public
Conscience, 94 American Journal of International Law 78 (2000).

25 |CTR, Musema, Alfred (ICTR-96-13), Trial Chamber I, Judgement and Sentence, Jan 27, 2000,
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para.238. “In the Kayishema and Ruzindana Judgement, Trial Chamber II adjudged, without addressing
the question whether or not the instruments incorporated in Article 4 of the Statute are to be considered
as customary international law, that these instruments were indisputably in force in Rwanda at the time,
as Rwanda became a Party to the Conventions of 1949 on 5 May 1964 and to Protocol Il on 19
November 1984. Moreover, the Trial Chamber stated that, as all the offences enumerated in Article 4 of
the Statute also constituted offences under the laws of Rwanda, there was no doubt that persons
responsible for the breaches of these international instruments during the events in the Rwandan
territories in 1994 could be subject to prosecution.”
218 statute of ICTR, Avrticle 4 (Violations of Article 3 Common to the Geneva Conventions and of
Additional Protocol II) provides, “The International Tribunal for Rwanda shall have the power to
prosecute persons committing or ordering to be committed serious violations of Article 3 common to
the Geneva Conventions of 12 August 1949 for the Protection of War Victims, and of Additional
Protocol Il thereto of 9 June 1977. These violations shall include, but shall not be limited
to:(a)Violence to life, health and physical or mental well-being of persons, in particular, murder as well
as cruel treatment such torture, mutilation or any form of corporal punishment;(b) Collective
punishments;(c) Taking punishments;(d)Acts of terrorism;(e)Outrages upon personal dignity, in
particular humiliating and degrading treatment, rape, enforced prostitution and any form of indecent
assault;(f)Pillage;(g) The passing of sentences and the carrying out of executions without previous
judgement pronounced by a regularly constituted court, affording all the judicial guarantees which are
recognized as indispensable by civilized peoples;(h) Threats to commit any of the forgoing acts.”
217 5/1995/134, para.12. “the Security Council has elected to take a more expansive approach to the
choice of the applicable law than the one underlying the statute of the Yugoslavia Tribunal, and
included within the subject-matter jurisdiction the Rwanda Tribunal international instruments
regardless of whether they were considered part of customary international law.”
% Robert Kolb, the Jurisprudence of the Yugoslav and Rwandan Criminal Tribunals of Their
Jurisdiction and on International Crimes (2000-2004), 76 British Yearbook of International Law 269
(2005), at p.272.
*195/1994/1115.
220 S/PV.3453.
22! statute of ICTY, Article 15 (Rules of procedure and evidence), provides, “The judges of the
International Tribunal shall adopt rules of procedure and evidence for the conduct of the pre-trial phase
of the proceedings, trials and appeals, the admission of evidence, the protection of victims and
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witnesses and other appropriate matters.”; Statute of ICTR, Article 14 (Rules of Procedure and

Evidence), provides, “The Judges of the International Tribunal for Rwanda shall adopt, for the purpose

of proceedings before the International Tribunal for Rwanda, the Rules of Procedure and Evidence for

the conduct of the pre-trial phase of the proceedings, trials and appeals, the admission of evidence, the
protection of the victims and witnesses and the other appropriate matters of the International Tribunal
for the former Yugoslavia with such changes as they deem necessary.”

222 Third Annual Report of ICTY, S/1996/665, para.3. “judges of the Tribunal are obliged by the statute

to “legislate” on procedural matters,”

22 Rules of Procedure and Evidence of ICTY, Rule 6 (Amendment of the Rules), provides:

(A) Proposals for amendment of the Rules may be made by a Judge, the Prosecutor or the Registrar
and shall be adopted if agreed to by not less than ten permanent Judges at a plenary meeting of the
Tribunal convened with notice the proposal addressed to all Judges.

(B) Anamendment to the Rules may be otherwise adopted, provided it is unanimously approved by
the permanent Judges.

(C) Proposals for amendment of the Rules may otherwise be made in accordance with the Practice
Direction issued by the President.

(D) An amendment shall enter into force seven days after the date of issue if an official Tribunal
document containing the amendment, but shall not operate to prejudice the rights of the accused or
of a convicted or acquitted person in any pending case.

Rules of Procedure and Evidence of ICTR, Rule 6 (Amendment of the Rules), provides:

(A) Proposals for amendment of the Rules may be made by a Judge, the Prosecutor or the Registrar
and shall be adopted, if agreed to by not less than ten Judges at a Plenary Meeting of the Tribunal
convened with notice of proposal addressed to all Judges.

(B) An amendment of the Rules may be adopted otherwise than as stipulated IN Sub-Rule (A) above;
provided it is approved unanimously by any appropriate means either done in writing or confirmed
in writing.

(C) Anamendment shall enter into force immediately, but shall not operate to prejudice the rights of

the accuse in any pending case.

e ;w*n%‘%"““;%é Tl (FRAREERRD) 223 E a8k B2 FHEF R K

&4 % 8 : Fabricio Guariglia, the Rules of Procedure and Evidence of the International Criminal Court:

a New Development in International Adjudication of Individual Criminal Responsibility 1111, in the

Rome Statute of The International Criminal Court: A Commentary, Antonio Cassese et al. (eds.), 2002.

2 TR —g i ;% (Procedural Common Law)ifig i fga‘ﬂ EE TS BB E LA HAEE 2 M

BFFNE L A5 T b | (case law) » o >0 b ik s 2 a5 T H @2 | (common law) 73

o AR ﬂa}i ¥ fE2 - %2 Amy Coney Barrett, Procedural Common Law, 94 Virginia

Law review 813 (2008). i& ¥ F% i# i st ’H*“i]m]/é AR AbFLA o AT AGEE G i

Brefis oo Glde D (BEE ALY ) B 59 iE 1T iE Rz 4 “f""f""-“i’ﬁi RE RS mdd4 o

e B PAA RS ET RS A e 20 M. A. Drumbl and K. S. Gallant, Appeals in the Ad

Hoc International Criminal Tribunals: Structure, Procedure and Recent Cases, 3 Journal of Appellate

Practice and Process 634 (2001); Rosa Theofanis, the Doctrine of Res Judicata in International

Criminal Law, 3 International Criminal Law review 195 (2003); Xavier Tracol, The Precedent of

Appeals Chambers Decisions in the international Criminal Tribunals, 17 Leiden Journal of

International Law 67 (2004). ﬂ'r:}ﬂ % jE et 3 4 et Aleksovski & Fr 3 “ﬁz 2272 F FIHIER

® 2R EIEIE AR RAE AT HA KL,@@} = Rz mA o 2R o Aleksovski

(IT-95-14/1), Appeals Chamber, Judgment, 24 Mar 2000 paras.107-09. “in the interests of certainty and

predictability, the Appeals Chamber should follow its previous decisions, but should be free to depart

from them for cogent reasons in the interests of justice. Instances of situations where cogent reasons in
the interests of justice require a departure from a previous decision include cases where the previous

224
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decision has been decided on the basis of a wrong legal principle or cases where a previous decision
has been given per incuriam, that is a judicial decision that has been “wrongly decided, usually because
the judge or judges were ill-informed about the applicable law.” It is necessary to stress that the normal
rule is that previous decisions are to be followed, and departure from them is the exception. The
Appeals Chamber will only depart from a previous decision after the most careful consideration has
been given to it, both as to the law, including the authorities cited, and the facts.” d ** (( R "2 7% e ”-’F"
AR B RPN ) A bk”é i ,‘wwfrm T 47k | (sui generis)kg+4] » 3%38 (3P]) &
& feilf % 2] b (stare decisis) ; G F i ek = P 2 F AT B (R >>*F’F # Bﬂﬁj—f?«(us-
Proposal for Rules of Evidence, reprlnted in ABA Section of International Law and practice, Report on
the proposed Rules of Procedure and Evidence on the International Tribunal to Adjudicate War Crimes
in the Former Yugoslavia, 1995) > F]pt g & § > N2 Fd 2 s o e f B2 ddz kiviF 42
F2o e GIArRRES IR AR RE T MR A R E T L R 6] o 48 ¢ Kai Ambos, International
Criminal Procedure: “Adversarial,” “Inquisitorial,” or Mixed?, 3 International Criminal Law Review 1
(2003). %052 F A (FHI3T e (FRAEHF EHEH AL ) 2 R foan ra‘a‘w%\J (sui generis) &8 41+ : 513
¥ 2 T \l 2 (fairness) ¥ AL 12 & 4237 B o el go 14 4437 » 34 L : Noah Weisbord and
Matthew A. Smith, the Reason Behind the Rules: from Description to Normat|V|ty in International
Criminal Procedure, 36 North Carolina Journal of International Law and Comparative Regulation 255
(2011); Mirjan Damaske, the Competing Visions of Fairness: the Basic Choice for International
Criminal Tribunals, 36 North Carolina Journal of International Law and Comparative Regulation 365
(2011).
220 g T2igzd4g Rl 8 5 (Nondelegation Principle Doctrine) = ; 4 B 7 &7 4= j% 425 H 5 %
B Gi PATEAEL R T ERA (Intelllglble Principle)—7= 7 _F 4. ¢ P pri 24248
g EV“? TR 2 R AE L 2 L WM R R R R Y R
RERZ FRERFETE AF‘f gt #F (48 : RobertY. Jennings, the Spirit of International Law
(book reV|ew) 97 American Journal of International Law 725 (2003).) o %] 5 B 7384 4 25 R
s gﬁk A2 kTS e ﬁﬂ;ﬁ :J-«i’r“f%g 4 T T34 ) (sub-delegation) s 2~ 48 B {7 & 2. » R|3%
TR R F‘ & ”ttv:%ﬁ)%' E‘Jy Flaz gt g4 ARG RTOR R 0 S ES MGy
PRSI 2R R A R AR Tl 2 R R R F TR
PEAARF o & EL Danesh Sarooshl The Essentially Contested Nature of the Concept of Soverelgnty
Implications for the Exercise by International Organizations of Delegated powers of Government, 25
Michigan Journal of International Law 1107 (2004). ¥ % & % B ¥ &) F B » 5]+ ¢ United States,
Amalgamated Meat Cutters v. Connally, 337 F. Supp. 737, 747 (D.C. 22 October, 1971). “Congress is
free to delegate legislative authority...The issue is whether the legislative description of the task
assigned "sufficiently marks the field...so that it may be known whether he has kept within it in
compliance with the legislative will...The principle permitting a delegation of legislative power, if there
has been sufficient demarcation of the field to permit a judgment whether the agency has kept within
the legislative will.” ¥ %~ & 4p i & 2 » &4c @ Cass Sunstein, Nondelegation Canons, 67 University of
Chicago Law Review 315 (2000); Eric A. Posner and Adrian Vermeule, Interring the Nondelegation
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Article 20 (Commencement and conduct of trial proceedings), provides:

“1. The Trial Chambers shall ensure that a trial is fair and expeditious and that proceedings are
conducted in accordance with the rules of procedure and evidence, with full respect for the rights of the
accused and due regard for the protection of victims and witnesses. 2. A person against whom an
indictment has been confirmed shall, pursuant to an order or an arrest warrant of the International
Tribunal, be taken into custody, immediately informed of the charges against him and transferred to the
International Tribunal. 3. The Trial Chamber shall read the indictment, satisfy itself that the rights of
the accused are respected, confirm that the accused understands the indictment, and instruct the
accused to enter a plea. The Trial Chamber shall then set the date for trial. 4.The hearings shall be
public unless the Trial Chamber decides to close the proceedings in accordance with its rules of
procedure and evidence.”

Article 21 (Rights of the accused), provides:

“1. All persons shall be equal before the International Tribunal. 2. In the determination of charges
against him, the accused shall be entitled to a fair and public hearing, subject to article 22 of the Statute.
3. The accused shall be presumed innocent until proved guilty according to the provisions of the
present Statute. 4. In the determination of any charge against the accused pursuant to the present Statute,
the accused shall be entitled to the following minimum guarantees, in full equality: (a) to be informed
promptly and in detail in a language which he understands of the nature and cause of the charge against
him; (b) to have adequate time and facilities for the preparation of his defence and to communicate
with counsel of his own choosing; (c) to be tried without undue delay; (d) to be tried in his presence,
and to defend himself in person or through legal assistance of his own choosing; to be informed, if he
does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case
where the interests of justice so require, and without payment by him in any such case if he does not
have sufficient means to pay for it; (€) to examine, or have examined, the witnesses against him and to
obtain the attendance and examination of witnesses on his behalf under the same conditions as
witnesses against him; (f) to have the free assistance of an interpreter if he cannot understand or speak
the language used in the International Tribunal; (g) not to be compelled to testify against himself or to
confess guilt.”

Avrticle 22 (Protection of victims and witnesses), provides:

“The International Tribunal shall provide in its rules of procedure and evidence for the protection of
victims and witnesses. Such protection measures shall include, but shall not be limited to, the conduct
of in camera proceedings and the protection of the victim’s identity.”

G N 1503(2003)% HA T (A1 FRE) 12 A% 1534(2004) 8 Ak R T £
EHREBILRPAE PE M PRI E ARG A C RBE R o M RRE S
e AP A (R TR ) S d 5 % 16503(2003) 5 ik hPF TR o (RN 2 40T L
S/RES/1503, operative part, para.7, prowdes.

“Calls on the ICTY and the ICTR to take all possible measures to complete investigations by the end of
2004, to complete all trial activities at first instance by the end of 2008, and to complete all work in
2010 (the Completion Strategies).”

S/RES/1534, operative part, paras.3-7, provides:

“3. Emphasizes the importance of fully implementing the Completion Strategies, as set out in
paragraph 7 of resolution 1503 (2003), that calls on the ICTY and ICTR to take all possible measures
to complete investigations by the end of 2004, to complete all trial activities at first instance by the end
of 2008 and to complete all work in 2010, and urges each Tribunal to plan and act accordingly; 4. Calls
on the ICTY and ICTR Prosecutors to review the case load of the ICTY and ICTR respectively in
particular with a view to determining which cases should be proceeded with and which should be
transferred to competent national jurisdictions, as well as the measures which will need to be taken to
meet the Completion Strategies referred to in resolution 1503 (2003) and urges them to carry out this
review as soon as possible and to include a progress report in the assessments to be provided to the
Council under paragraph 6 of this resolution; 5. Calls on each Tribunal, in reviewing and confirming
any new indictments, to ensure that any such indictments concentrate on the most senior leaders
suspected of being most responsible for crimes within the jurisdiction of the relevant Tribunal as set out

‘}t‘!{rh
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in resolution 1503 (2003); 6. Requests each Tribunal to provide to the Council, by 31 May 2004 and
every six months thereafter, assessments by its President and Prosecutor, setting out in detail the
progress made towards implementation of the Completion Strategy of the Tribunal, explaining what
measures have been taken to implement the Completion Strategy and what measures remain to be taken,
including the transfer of cases involving intermediate and lower rank accused to competent national
jurisdictions; and expresses the intention of the Council to meet with the President and Prosecutor of
each Tribunal to discuss these assessments; 7. Declares the Council’s determination to review the
situation, and in the light of the assessments received under the foregoing paragraph to ensure that the
time frames set out in the Completion Strategies and endorsed by resolution 1503 (2003) can be met.”
8 Daryl A. Mundis, the Legal Character and Status of the Rules of Procedure and Evidence of the ad
hoc International Criminal tribunals, 1 International Criminal Law Review 191 (2001), at p.220.
229 Gwendoly Stamper, Infusing Due Process and the Principle of Legality into Contempt Proceedings
before the International Criminal tribunal for the Former Yugoslavia and the International Criminal
tribunal for Rwanda, 109 Michigan Law review 1551 (2011).
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20 “Determining that this situation continues to constitute a threat to international peace and
security”’(S/RES/827, preamble, para.4); “Determining that this situation continues to constitute a threat
to international peace and security”(S/RES/955 preamble, para 5).
By (B%) $ 245 190 1T L @B ERAFAE G oA Lo & ¢ R B mgfes
2R p2_4 _Q“?rii » P2 -?Liwig YRR >RE g"‘}?g f—rl}LIE ET 2 BNIAPE TR A
ERAR A2 BB RE T AFRET 2L > o FRERENT rr*% e AmZHB(E
> ¥R TR rﬂf’%/z G AFEREA T 2 % 2 TR A TR ﬁ” TRp gi52 %
R (ER) F2EF T T A(ER) 7 fapluaa*"x%%’;%bﬁ]l«*‘ AFL R ER R R
SENE-E - XIS g KERRMBEAEL A (RR) B34 LRI 455 -
PREPEZZE® 0 B FIEERRG RE Y o

HeE=22>t5: Internatlonal Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia
since 1991 - % % : S/RES/827.
23 g < > %t International Criminal Tribunal for the Prosecution of Persons Responsible for
Genocide and Other Serious Violations of International Humanitarian Law Committed in the Territory
of Rwanda and Rwandan Citizens responsible for genocide and other such violations committed in the
territory of neighbouring States, between 1 January 1994 and 31 December 1994 - 4 & : S/RES/955.
BUm s EfeE L (B A RARRE KRR IL 6 AR S 808(1993) 5L Tk 1 i T ¢ F RN L
S/25704, para28 ) dpd T AP RERAEANRT > X 22TV A (FF) B L4 EaiEe
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25 |CTY, Tadi¢ (IT-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para.15. “To assume that the jurisdiction of the
International Tribunal is absolutely limited to what the Security Council "intended" to entrust it with, is
to envisage the International Tribunal exclusively as a "subsidiary organ" of the Security Council (see
United Nations Charter, Arts. 7(2) & 29), a "creation” totally fashioned to the smallest detail by its
"creator" and remaining totally in its power and at its mercy. But the Security Council not only decided
to establish a subsidiary organ (the only legal means available to it for setting up such a body), it also
clearly intended to establish a special kind of "subsidiary organ": a tribunal.”
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26 |CTY, Tadi¢ (IT-94-1), Appeals Chamber Decisions, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para.19. “It is true that this power can be limited by
an express provision in the arbitration agreement or in the constitutive instruments of standing tribunals,
though the latter possibility is controversial, particularly where the limitation risks undermining the
judicial character or the independence of the Tribunal. But it is absolutely clear that such a limitation,
to the extent to which it is admissible, cannot be inferred without an express provision allowing the
waiver or the shrinking of such a well-entrenched principle of general international law.”

%7 Jose E. Alvarez, Nuremberg Revisited: The Tadi¢ Case, 7 European Journal of International Law
245 (1996), at p.247.

28 Effect of Awards of Compensation Made by the United Nations Administrative Tribunal, Advisory
Opinion of 13 July 1954, at p.60. “The question cannot be determined on the basis of the description of
the relationship between the General Assembly and the Tribunal, that is, by considering whether the
Tribunal is to be regarded as a subsidiary, a subordinate, or a secondary organ, or on the basis of the
fact that it was established by the General Assembly. It depends on the intention of the General
Assembly in establishing the Tribunal, and on the nature of the functions conferred upon it by its
Statute. An examination of the language of the Statute of the Administrative Tribunal has shown that
the General Assembly intended to establish a judicial body; moreover, it had the legal capacity under

260



.
i
2?
=
Sk
._T\
i
g
o
tL
%_L
=
%
ﬁ?-
%
<
fif
=
=
e
=
—E
2
42

ek LB B BRAREILE AR Tk m e AR

E-m

Rt fe B2 RS2 P B ZAFREEEEF FE A
iR A T B AR B RIR s ol A g

TR EF AR (ET) F- FhmEELA EUREE LB

|~
A
\l_
‘M—-
3
&
/\
T
e
.X'E
=
N}
il

GRERE S ECERSE R

FR - BEF OREETS sz s L R

Et
14
W
\ nnd
N
\ ™
St
17,
-
~=$e
i}
Ve
e
PN
W
34
‘E
E.\
W
rFﬁ
=
S
Jo%
ol
w
QD
=
o
o
wn
:_7

TRES R S S L AR =S ENERCIE R E T R

the Charter to do so.”
2% |d, pp.60-61.
0 S/RES/827, operative part, para.2. | %72 3k + — B F% % feo Hri- P oendAs 3R i 1991
E1V 1P IFREF LT RA S AP I B AP L RP TP AR EF RE AR
FE R F A o F LR i i AR AT en (RYE 2 R 9 ) 0 SIRES/955, operative part,
para.l." e 3] 1 jp Pt Fofpen® K (S/1994/1115 ) M- 23K = - B R o B G AR 1994
#£17 1p 31994 & 12" 31 p R ppEEHEP 7}@%,: a‘ft't! “EREE R lfv‘?]"“lﬁ;;ia/z 75
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M(H e B 2 R REAL9) ¥ 165 (Competence of the International Tribunal):
“The International Tribunal shall have the power to prosecute persons responsible for serious violations
of international humanitarian law committed in the territory of the former Yugoslavia since 1991 in
accordance with the provisions of the present Statute.”

(p=ZF W% ERY9) % 1ig(Competence of the International Tribunal for Rwanda):
“The International Tribunal for Rwanda shall have the power to prosecute persons responsible for
serious violations of international humanitarian law committed in the territory of Rwanda and Rwandan
citizens responsible for such violations committed in the territory of neighbouring States between 1
January 1994 and 31 December 1994, in accordance with the provisions of the present Statute.”
2 SIRES/827, operative part, para.4. “Decides that all States shall cooperate fully with the
International Tribunal and its organs in accordance with the present resolution and the Statute of the
International tribunal and that consequently all States shall take any measures necessary under their
domestic law to implement the provisions of the present resolution and the Statute, including the
obligation of States to comply with requests for assistance or orders issued by a Trial Chamber under
Article 29 of the Statute”
S/RES/955, para.2. “Decides that all States shall cooperate fully with the International Tribunal and its
organs in accordance with the present resolution and the Statute of the International Tribunal and that
consequently all States shall take any measures necessary under their domestic law to implement the
provisions of the present resolution and the Statute, including the obligation of States to comply with
requests for assistance or orders issued by a Trial Chamber under Article 28 of the Statute, and requests
States to keep the Secretary-General informed of such measures”
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2441CJ, Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion of 11
April 1949.

2 1CJ, Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion of 11
April 1949, p.182. “Under international law, the Organization must be deemed to have those powers
which, though not expressly provided in the Charter, are conferred upon it by necessary implication as
being essential to the performance of its duties.”

81y, Effect of Awards of Compensation Made by the United Nations Administrative Tribunal,
Advisory Opinion of 13 July 1954, p.57. B% i Fedp &) = € & § 3k 2 (7002 stz 20 it 4 2132
PAMA (EF) CFTORE

7 SIRES/827, preamble, para.5. “Determlned to put an end to such crimes and to take effective
measures to bring to justice the persons who are responsible for them”; S/RES/955, preamble, para.6.
“Determined to put an end to such crimes and to take effective measures to bring to justice the persons
who are responsible for them”.

28 S/RES/827, preamble, para.6. “contribute to the restoration and maintenance of peace.”; S/IRES/955,
preamble, para.7. “...contribute to the process of national reconciliation and to the restoration and

maintenance of peace.”
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United Nations Subsidiary Organs, 67 British Yearbook of International Law 413 (1996), at pp.
458-462; Danesh Sarooshi, Chapter 3: The Delegation of Powers to UN Subsidiary Organs, pp. 86-141

in International Organizations and Their Exercise of Sovereign Powers (2005), at p.136.
%0 Danesh Sarooshi, the Legal Framework Governing United Nations Subsidiary Organs, 67 British
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2% |CTY, Blaski¢ (1T-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to

the Issuance of Subpoena Duces Tecum, 18 Jul 1997.
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" L (subpoena) E_¥ i x2 &AL Hhdg & AF) = 4T (under threat
of penalty)z i# —‘F'f e e 3" A peiFzE @ & (subpoena ad testificandum)
IR B ie28 > 4o e d] T+ 2 @ L | (subpoena duces tecum) R &%
ARk ) R FAF B EL BRSO L XTI R R T I
Foo AT BE AL fREE FEE R BER AT e g

FITABRAZTER KPR RREFT TR 2 L2 Gg ot

ARl RN ER T SN I R | 'F,a REAR A 4 A F G 2% ek
TS FET A R OTRE MR Rae S+ 3 o 28 Paola Gaeta, The Inherent Powers of
International Courts and tribunals, pp. 353-372, in Man’s Inhumanity to Man: Essays on International
Law in Honour of Antonio Cassese, L. Chand Vohrar et al (eds) (2003), at pp. 362-363.

28 |CTY, Blaski¢ (IT-95-14), Appeals Chamber Decisions, Judgment on the Request of The Republic
of Croatia for Review of the Decision of Trial Chamber Il of 18 July 1997, 29 Oct 1997.

% pyrsuant to a request by the Office of the Prosecutor (‘“Prosecution”), Judge McDonald issued on
15 January 1997 subpoenae duces tecum to the Republic of Croatia and the Croatia Defence Minister,
Mr. Susak, and to Bosnia and Herzegovina and the Custodian of the Records of the Central Archive of
what was formerly the Minister of Defence of the Croatian Community of Herceg Bosna, respectively
(Registry Page nos. (“RP”’) D488-93 and D495-501). The requests for the subpoenas were directed to
Judge McDonald, who issued them in her role as the Judge confirming the Indictment against Tihomir
Blaskic, the accused in this case (RP D143-55).

0 Rule 54 (General Rule):

“At the request of either party or proprio motu, a judge or a Trial Chamber may issue such orders,
summonses, subpoenas, warrants and transfer orders as may be necessary for the purposes of an
investigation or for the preparation or conduct of the trial.” (IT/32/Rev.10, 3December 1996.)
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8L |CTY, Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to
the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.14.

%2 |d, para.22.

%8 1d, para.23.

2% 1d, para.24.
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B 4 #pard A g5 @ L % (ICTY, Blaski¢ (IT-95-14), Appeals Chamber Decisions, Judgment on
the Request of The Republic of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997,
29 0ct 1997.) » + 34 fe(para.28)in it > L %k (ARNO) % 29 iF P 7 PR 2 e T H R R
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of the United Nations International Criminal Tribunals, 2 Max Planck Yearbook of United Nations Law
141 (1998), at pp.152-154.

8 |CTY, Blaski¢ (1T-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to
the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.24.

87 |d, para.24.

%8 |d, para.24.

%9 |d, para.24.

20 |d, para.24.
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21 1d, para.24.

292 |d, para.24.

23 |CTY, Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to
the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.25.

24 |d, para.25.

2% |d, para.25.

2% |d, para.26.

27 1CJ, Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion of 11
April 1949, p.171.
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2% |CTY, Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to
the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.26.

2 1d, para.26.
%0 1), Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion of 11

April 1949, p.180. “the rights and duties of an entity such as he Organization must depend upon its
purposes and functions as specified or implied in its constituent documents and developed in practice.”
L |ICTY, Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to
the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.26.

%921y, Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory

Opinion of 20 July 1962.
%% ICTY, Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to

the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.29.

%% 1d, para.29.
%951y, Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory

Opinion of 20 July 1962, p.167.
%0° |CTY, Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to

the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.30.
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%7 ICTY, Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to
the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.31.
%08 United States, United States v. Nixon, 418 U.S. 683 (1974).
%9 |d, p.709. “To ensure that justice is done, it is imperative to the function of the courts that
compulsory process be available for the production of evidence either by the Prosecution or by the
Defence.”
310 |CTY, Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to
the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.32.
31 1d, para.40.
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312 1d, para.41.
13 |CTY, Blaski¢ (IT-95-14), Appeals Chamber Decisions, Judgment on the Request of The Republic
of Croatia for Review of the Decision of Trial Chamber Il of 18 July 1997, 29 Oct 1997, para.20.
314
Id, para.20.
15 |d, para.21.
316 |CTY, Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to
the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.1.
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17 |CTY, Blaskié (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to

the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.62.

18 1d, para.62.

319 Rule 77 (Contempt of the Tribunal) (1T/32/Rev.10, 3 December 1996):

(A) Subject to the Provisions of Sub-rule 90 (E), a witness who refuses or fails contumaciously to
answer a question relevant to the issue before a Chamber may be found in contempt of the
Tribunal. The Chamber may impose a fine not exceeding US $10,000 or a term of imprisonment
not exceeding six months.

(B) The Chamber may, however, relieve the witness of the duty to answer, for reasons which it deems
appropriate.

(C) Any person who attempts to interfere with or intimidate a witness may be found guilty of contempt
and sentenced in accordance with Sub-rule (A).

(D) Any judgement rendered under this Rule shall be subject to appeal.

(E) Payment of a fine shall be made to the Registrar to be held in a separate account.

%20 ICTY, Blaski¢ (IT-95-14), Trial Decisions, Decision on the Objection of the Republic of Croatia to

the Issuance of Subpoena Duces Tecum, 18 Jul 1997, para.62.

%! |d, para.62.

%22 |CTY, Blaski¢ (IT-95-14), Appeals Chamber Decisions, Judgment on the Request of The Republic

of Croatia for Review of the Decision of Trial Chamber Il of 18 July 1997, 29 Oct 1997, para.24.

%23 1d, para.24.
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%24 |CTY, Blaski¢ (IT-95-14), Appeals Chamber Decisions, Judgment on the Request of The Republic
of Croatia for Review of the Decision of Trial Chamber Il of 18 July 1997, 29 Oct 1997, para.24.

25 1d, para.24.

26 1d, para.25.

%7 1d, para.25.

%28 |d, para.25.

%9 1d, para.25. 445 5 A B 3% FF WA o A Rl § l‘; vl PR A2 R 27
CAp Y R BGRA R 57§ Bk i ’@u/z D { *hgp T
80 ki A SO LI SR E N R LA T @?]“’-'ﬁ/ém 3}%3"?’{7?‘“”'1‘[7;,”"'7}?
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m”T»@m’}\IﬁJ”’/‘I&’}E” ANR T ARRFE L TERITE TEBME O A D RRS
A% pE i E AP # 5 o (Nuclear Tests (Australia v. France), Judgment of 20 December 1974,
pp.259-60, para.23.)

0 |ICTY, Blaski¢ (IT-95-14), Appeals Chamber Decisions, Judgment on the Request of The Republic
of Croatia for Review of the Decision of Trial Chamber Il of 18 July 1997, 29 Oct 1997, para.25.

1 Statute of International Criminal Tribunal for the Former Yugoslavia, Article 29 (Co-operation and
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judicial assistance), para.2, provides:

“2. States shall comply without undue delay with...an order issued by a Trial Chamber, including, but
not limited to:..(b) the taking of testimony and the production of evidence”.

%32 |CTY, Blaski¢ (IT-95-14), Appeals Chamber Decisions, Judgment on the Request of The Republic
of Croatia for Review of the Decision of Trial Chamber 11 of 18 July 1997, 29 Oct 1997, para 26-31.

%3 |d, para.33. ittt P i 5 LPE W%,za i b A 7 THE T e 0 b PR e
G BAEE I 7 b FE (para.28) 0 RE 2 R m B O(REA) ¥ 290FT TR R e M ahig
A o et 0 R4 edp di(para35) v § W H B A2 g erk hi mi“"?m#ﬁfﬁ FA
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4 ICTY, Blaski¢ (IT-95-14), Appeals Chamber Decisions, Judgment on the Request of The Republic
of Croatia for Review of the Decision of Trial Chamber Il of 18 July 1997, 29 Oct 1997, para.33.

¥ 1d, para.33.

%6 1d, para.33.

W
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%7 United States Law, Restatement (Third) Agency, (2006), para.1.01 (Agency Defined). “Agency is
the fiduciary relationship that arises when one person (a "principal") manifests assent to another person
(an "agent™) that the agent shall act on the principal's behalf and subject to the principal's control, and
the agent manifests assent or otherwise consents so to act.”

%8 Michael Blasie, A Separation of Powers Defense of Federal Rulemaking Power, 66 New York
University Annual Survey of American Law 593 (2011), at p.616.
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%% United States Law, Restatement (Third) Agency, (2006), para.2.02 (Scope of Actual Authority).
“(1) An agent has actual authority to take action designated or implied in the principal's manifestations
to the agent and acts necessary or incidental to achieving the principal’s objectives, as the agent
reasonably understands the principal's manifestations and objectives when the agent determines how to
act.
(2) An agent's interpretation of the principal's manifestations is reasonable if it reflects any meaning
known by the agent to be ascribed by the principal and, in the absence of any meaning known to the
agent, as a reasonable person in the agent's position would interpret the manifestations in light of the
context, including circumstances of which the agent has notice and the agent's fiduciary duty to the
principal.
(3) An agent's understanding of the principal's objectives is reasonable if it accords with the principal's
manifestations and the inferences that a reasonable person in the agent's position would draw from the
circumstances creating the agency.”
W GEERF R A RSN R L Sk 2 e %954 % Louise Symons 7 § (% 2 : Louise
Symons, The Inherent Powers of the ICTY and ICTR, 3 International Criminal Law review 369 (2003),
at p.401-02) 4 % pe g 2L F# Taitz ea 5 7 (% & :J. Taitz, The Inherent Jurisdiction of the Supreme
Court, Cape Town: Juta & Co., Ltd (1985).)#-FF {4 » 5 TrlwAE K- ~ F AR 2 PR
TR S A R AR B R R 2 il S R R R T sk g R
¥ oebw w4 F A $) ok 5 0 “Federal courts have thus recognized a variety of powers as
inherent, including the power to regulate the practice of law, to control their own proceedings and
dockets, to protect themselves through contempt orders from abuse or insult, to impose sanctions on
litigants, to provide for process where none exists, and to promulgate rules of practice.”(Linda S.
Mullenix, Unconstitutional Rulemaking: The Civil Justice Reform Act and Separation of Power, 77
Minnesota Law Review 1283, 1321 (1992).)
1 “International courts, like any other court, have an inherent power to control their proceedings.”
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"% 0 42 B (stay proceedings) (£ 5 T3 »xaf tf | (effective remedy)
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(Antonio Cassese, International Criminal Law, New York: Oxford University Press (2d ed. 2008), at
p.417.)%  Cassese *Tipiy #1424 hAF 84 ¢ 2 1A F AR AL HEY T3 2F §3%
(closed session)# {72 » 4= F & fier F EHEAL L T A o dok At S R E R L D FF R T ER
117 & (disruptive conduct) > #2 5 M- E AR L T MFE (T o PR AR AT

Rule 79 of ICTY, Closed Sessions (Adopted 11 Feb 1994), provides:

(A) The Trial Chamber may order that the press and the public be excluded from all or part of the
proceedings for reasons of: (i) public order or morality; (ii) safety, security or non-disclosure of the
identity of a victim or witness as provided in Rule 75; or (iii) the protection of the interests of justice.
(B) The Trial Chamber shall make public the reasons for its order.

Rule 80 of ICTY, Control of Proceedings (Adopted 11 Feb 1994), provides:

(A) The Trial Chamber may exclude a person from the courtroom in order to protect the right of the
accused to a fair and public trial, or to maintain the dignity and decorum of the proceedings.

(B) The Trial Chamber may order the removal of an accused from the courtroom and continue the
proceedings in the absence of the accused if the accused has persisted in disruptive conduct following a
warning that such conduct may warrant the removal of the accused from the courtroom.

AR FI g LR RIS T BRI R RS 04§ A (RA) PiRiE N
A enig 4 FL G T F 1L N4 | (Managerial Judging) o F JZ 38 U R g g 4 KR ED T (R)
2OQHRP) g AR E A EF T om R T AERAES R~ G oo JRAEFDHT
At RIREAD pAH NS FOEF RS A REL T FREFAAR (T F ISR ED
BEVEED L R R TR F AR RN BRI F A N ] B SR
RG] F L ggiERea R o 45 T Maximo Langer, the Rise of Managerial Judging in International
Criminal Law, 53 American Journal of Comparative Law 835 (2005); Méximo Langer and Joseph W.
Doherty, Managerial Judging Goes International, but Its Promise Remains Unfulfilled: an Empirical
Assessment of the ICTY Reforms, 36 Yale Journal of International Law 241 (2011).

¥owmg A WA RIE LG AR P IRBRAN AR AR ETH (gap)
PR E > 2 T LR (T A R PO L EARARR 07 B e A LRGP S 2 Wik
(e AR 4 R ALR]) § 89 BE ¥ (B)M chfE 0 4 BRI AT Y o £
Rules of Procedure and Evidence of ICTY, Rule 89 (General Provisions) para.(B), provides, “In cases
not otherwise provided for in this Section, a Chamber shall apply rules of evidence which will best
favour a fair determination of the matter before it and are consonant with the spirit of the Statute and
the general principles of law.” ¥ % & } 372 etz 5 % F 7 B SL 24048 L@ AR2RR] TF 5 BTG
1 4 g p 1 ICTY, Tadi¢ (IT-94-1), Appeals Chamber Judgement, Judgement, 15 Jul 1999, paras.322.
“once a Defence witness has testified, it is for a Trial Chamber to ascertain the credibility of his or her
testimony. If he or she has made a prior statement, a Trial Chamber must be able to evaluate the
testimony in the light of this statement, in its quest for the truth and for the purpose of ensuring a fair
trial. Rather than deriving from the sweeping provisions of Sub-rule 89(B), this power is inherent in the
jurisdiction of the International Tribunal, as it is within the jurisdiction of any criminal court, national
or international. In other words, this is one of those powers...which accrue to a judicial body even if
not explicitly or implicitly provided for in the statute or rules of procedure of such a body, because they
are essential for the carrying out of judicial functions and ensuring the fair administration of justice.” ¥
%L &4 &L L : Megan A. Fairlie, Rulemaking from the Bench: A Place for Minimalism at the ICTY,
39 Texas International Law Journal 257, 265-68 (2004).

ML AR LB AR L A G R E B o B R R A L
F 17 & 4 & (ICTR, Barayagwiza, Jean Bosco (ICTR-97-19), Appeal Chamber Decisions, Decision,
Nov 3, 1999)i4 % B i# e e A = P LA TR H A FiFiE » » T8 Lo P LT ad o
FWmARS o b URA iR A T2 A R ) (abuse of process doctrine) » #a i R ¥E 2 Bt 47
Pl T g g aIEd (para.72) e $3T W ARS T H o FRA fedp 21 (para.74.) : “Under
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the doctrine “abuse of process,” proceedings that have been lawfully initiated may be terminated after
an indictment has been issued if improper or illegal procedures are employed in pursuing an otherwise
lawful process. The House of Lords summarised the abuse of process doctrine as follows:

Proceedings may be stayed in the exercised of the judge’s discretion not only where a fair trial is

impossible, but also where it would be contrary to the public interest in the integrity of the

criminal justice system that a trial should take place.
It is important to stress that the abuse of process doctrine may be invoked as a matter of discretion. It is
a process by which Judges may be decline to exercise the court’s jurisdiction in cases where to exercise
that jurisdiction in light of serious and egregious violations of the accused’s rights would prove
detrimental to the court’s integrity. ¥ % & 4c £ + ;2 e F B “Until this Court’s decision in R. v.
Jewitt, [1985] 2 S.C.R. 128, there was much controversy about whether a court had the power to stay
validly instituted criminal proceedings for abuse of process. The inherent jurisdiction a superior court
to control its own process by staying abusive proceedings had long been recognized in Canada.
However, it remained uncertain whether criminal courts had the discretion to stay proceedings for
abuse of process, or whether this was a power reserved for the Attorney General under s. 508 (now s.
579) of the Criminal Code. Jewitt put an end to the uncertainty by recognizing that a trial court judge
had a “residual discretion” to stay proceedings to remedy abuse of process. The Court held that the
common law doctrine could be applied in narrow circumstances “where compelling an accused to stand
trial would violate those fundamental principles of justice which underlie the community’s sense of fair
play and decency and to prevent the abuse of a court’s process through oppressive or vexatious
proceedings.””(Canada, R. V. leon 2011 SCC 34, paras.33-34.) ig ¢ W% i3 el 3 & b R B 1 5
oAt e RS o g:lz#u T A AT FE SN E AL Ca& of skre | (remedial
deterrence)—7 T d 3t @ jE b3 %EI‘ Er LT RO R ERET AL EEFERAG
F] b i T “f PR ARR ks B Bt 2 N A WA lﬁvﬂfﬂimf‘; 3o od At pne
G/ T EFCR s 0 A2 2 FE %2 o 4L Sonja B. Starr, Rethinking “Effective remedies”:
Remedial Deterrence in International Courts, 86 New York University Law Review 693 (2008).
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¥_o 4  Filip Reyntjens, Constructing the Truth, Dealing with Dissent, Domesticating the World:
Governance in Post-Genocide Rwanda, African Affairs, Vol.110, N0.438, pp.1-34, at pp.18-20
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ICTR, Barayagwiza, Jean Bosco (ICTR-97-19), Appeal Chamber Decisions, Decision, Nov 3
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(robbing)4~ % % = & fedt i A FITE. B R A FE T 4 F
B oA Rt TR AR R 0 A PR 2 A el i 12
A0 s b ard o bR R T R T A
Fe B PR A ipdf bR HIEW (A eh) LA v - A F
o329 F AT L EAR L A R - g (CGRAT)
¥ 72 15 % (D)3 2R 20l B s 411 (as of right) e b 27 4 & = 3%,
TRAEM N EL RO A A F RS A kY £
g RpRATTI R A B o 4 i R - 3E AN L ¥R

R EAEEF H o 22 B - BA L L T F K Mark

Fleming 45 #1°%0 1 2 et b 35 4 chdesrp /g S § B4R > # 8- =k

¥¢ |CTR, Barayagwiza, Jean Bosco (ICTR-97-19), Appeal Chamber Decisions, Separate Opinion of

Judge Shahabuddeen, Nov 3, 1999.
%7 1d, Sec.1 (Post-Transfer delay). (Shahabuddeen 17 I 2, 82 § A B AR5 » Wi 57 0 dung &
Tk oo )
¥8 |CTR, Barayagwiza, Jean Bosco (ICTR-97-19), Defence Written Brief of 15 February 1999, (filed
on 18 February 1999), para.25.
¥9 |CTR, Barayagwiza, Jean Bosco (ICTR-97-19), Appeal Chamber Decisions, Decision, Nov 3, 1999,
para.1l. “The Appeals Chamber considered the Appellant’s appeal and found that the Decision
dismissed an objection based on the lack of personal jurisdiction over the accused and, therefore, an
appeal lies as of right under Sub-rule 72(D).”
%0 Marl C. Fleming, Appellate Review in the International Criminal Tribunals, 37 Texas International
law Journal 111, 145 (2002).
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B> 3%  (preliminary motion) % — 78 A3t 4% 2 H EHEHF 0 4ok 3
BITE R M B Wi s SRR AR B et rfE L e ok iafe
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FIE AL AR D {2 RETHEIRE R HDfER S N

LRE P E D H o

AREE TR R G- T AL R e

Tkt g (LYY § T2 S D) A TE s e

%1 |CTR, Barayagwiza, Jean Bosco (ICTR-97-19), Appeal Chamber Decisions, Separate Opinion of

Judge Shahabuddeen, Nov 3, 1999, Sec.2 (The issue is whether there was lack of jurisdiction).

B2 AR ey A d ek bR A G A fed 8 T3 R E B (be acquitted) o ¢ 67 ] 2 g
EEEEF G T B a A G A B PRARE L AR T AT
d ;4> ;¢ | (liberal approach) e &, % 327 /& + 2% - 4 ! ICTR, Barayagwiza, Jean Bosco
(ICTR-97-19), Appeal Chamber Decisions, Decision, Nov 3, 1999, para.72.

%3 Rules of Procedure and Evidence of ICTR, Rule 72(D), provides, “Decisions on preliminary
motions are without interlocutory appeal, save in the case of dismissal of an objection based on lack of
jurisdiction, where an appeal will lie as of right.”
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(provisional release) ¥ 7 c12 § # & 7 B ehi b 348> F)pt i F ¥ 2o

%% Rules of Procedure and Evidence of ICTY, IT/32/Rev.46, 20 October 2011, Rule 65 (Provisional

Release), provides:

“(D) Any decision rendered under this Rule by a Trial Chamber shall be subject to appeal. Subject to

paragraph (F) below, an appeal shall be filed within seven days of filing of the impugned decision.

Where such decision is rendered orally, the appeal shall be filed within seven days of the oral decision,

unless (i) the party challenging the decision was not present or represented when the decision was

pronounced, in which case the time-limit shall run from the date on which the challenging party is

notified of the oral decision; or (ii) the Trial Chamber has indicated that a written decision will follow,

in which case, the time-limit shall run from filing of the written decision.

(E) The Prosecutor may apply for a stay of a decision by the Trial Chamber to release an accused on the

basis that the Prosecutor intends to appeal the decision, and shall make such an application at the time

of filing his or her response to the initial application for provisional release by the accused.

(F) Where the Trial Chamber grants a stay of its decision to release an accused, the Prosecutor shall file

his or her appeal not later than one day from the rendering of that decision.”

Rules of Procedure and Evidence of ICTR, 1 October 2009, Rule 65 (Provisional Release), provides:
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“(D) Any decision rendered under this Rule by a Trial Chamber shall be subject to appeal. Subject to
paragraph (F) below, an appeal shall be filed within seven days of filing of the impugned decision.
Where such decision is rendered orally, the appeal shall be filed within seven days of the oral decision
unless:(i) the party challenging the decision was not present or represented when the decision was
pronounced, in which case the time-limit shall run from the date on which the challenging party is
notified of the oral decision; or (ii) the Trial Chamber has indicated that a written decision will follow,
in which case, the time-limit shall run from filing of the written decision.

(E) The Prosecutor may apply for a stay of a decision by the Trial Chamber to release an accused on the
basis that the Prosecutor intends to appeal the decision, and shall make such an application at the time
of filing his or her response to the initial application for provisional release by the accused.

(F) Where the Trial Chamber grants a stay of its decision to release an accused, the Prosecutor shall file
his or her appeal not later than one day from the rendering of that decision.”

gy wﬂ en (RR]) LT G T aAgAr (RY) 33 il £ B ARORAT J
jI‘ ] )+ j\ F] v A E e (R >> PEE BRG] ARG LiFE F‘fpm{’ i R°2E >
m E_E L E “’r%ﬁ’ WP E & (LK) it o d 3B (RP]) TuE F 8L e | nﬁ
- A “r'/* K 5 PREGGET ABRIAY AR L LR ED (LR RBAARE L &
AR AR E IR o AP R (BRPY)) T AZARECURE 3% o AP R P 3E £ 2 Daryl A. Mundis, The
Legal Character and Statute of the Rules of Procedure and Evidence of the ad hoc International
Criminal Tribunal, 1 International Criminal Law Review 191 (2001).
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%56 |CTY, Tadi¢ (IT-94-1), Appeals Chamber Decisions, Separate Opinion of Judge Sidhwa on the
Defence Motion for Interlocutory Appeal on Jurisdiction, 2 Oct 1995, para.6. “The law relating to
appeals in most national jurisdictions is that no appeal lies unless conferred by statute...The courts
have no inherent powers to create appellate provisions or acquire jurisdiction where none is
granted. .. Appellate courts have no jurisdiction over incompetent appeals other than dismiss them. It is
thus clear that a tribunal or court cannot assume appellate powers under any concept of inherent
jurisdiction or by expanding its jursdiction through any amendment to its rules.”
*7 Rules of Procedure and Evidence of ICTR, 21 February 2000, Rule 72 (Preliminary Motions),
provides:
“(B) Preliminary mations by the accused are:(i) Objections based on lack of jurisdiction;...
(D) Decisions on preliminary motions are without interlocutory appeal, save in the case of dismissal of
an objection based on lack of jurisdiction, where an appeal will lie as of right.
(H) For purposes of Rule 72(B)(i) and (D) an objection based on lack of jurisdiction refers exclusively
to a motion which challenges an indictment on the ground that it does not relate to:(i) any of the
persons indicated in Articles 1, 5, 6 and 8 of the Statute;(ii) the territories indicated in Articles 1, 7 and
8 of the Statute;(iii) the period indicated in Articles 1, 7, and 8 of the Statute, or(iv) any of the
violations indicated in Articles 2, 3, 4 and 6 of the Statute.
(1) An appeal brought under Rule 72 (D) my not be proceeded with if a bench of three Judges of the
Appeals Chamber, assigned by the presiding Judge of the Appeals Chamber, decides that the appeal is
not capable of satisfying the requirements of paragraph (H), in which case the appeal shall be
dismissed.”
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%8 Amy Coney Barrett, the Supervisory Power of the Supreme Court, 106 Columbia Law Review 324,
328-33, (2006).

%9 |CTR, Barayagwiza, Jean Bosco (ICTR-97-19), Appeal Chamber Decisions, Decision, Nov 3, 1999,
para.76.
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%0 |CTR, Barayagwiza, Jean Bosco (ICTR-97-19), Appeal Chamber Decisions, Separate Opinion of

Judge Shahabuddeen, Nov 3, 1999, Section 9 (Limits on the competence of the Appeals Chamber). “To
hold that the interlocutory appellate provisions of Rule 72(D) of the Rules cover a case relating to
pre-transfer delay involves a stretching of that provision. That stretching can only be justified on the
view that the Appeals Chamber may act as if it were endowed with inherent authority to supervise all
the activities of an inferior court. | believe that the Appeals Chamber will accept that it does not have
that power; that it does not have overall surveillance or general oversight of the workings of a Trial
Chamber as if the latter were an inferior court as understood in some systems; that it may not intervene
on the basis that it has competence to do so wherever it is disposed to take the view that something
wrong was done. For to do so would amount to an impermissible amendment of Article 24 of the
Statute of the Tribunal and an unlawful expansion of the province of action thereunder assigned to the
Appeals Chamber.”
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(Thematic Issues of Peace and Security Resolution, TIPS Resolution)*> +

VOUARGFRE R B DL P o ¥ b KA ek

' #< #4£3 : United Nations Security Council and the Rule of Law.

2 United Nations Security Council and the Rule of Law, A/63/69-5/2008/270.

® A/63/69-S/2008/270, Recommendation 11:

“When the Council adopts a resolution of a legislative character that is general rather than particular in
effect, the legitimacy of and respect for that resolution will be enhanced by a process that ensure
transparency, participation, and accountability. This should include:(i)the holding of open debates on
any such proposals; (ii) wide consultation with the membership of the United Nations and other
specially affected parties; and (iii) a procedure to review the resolution within an appropriate time
frame.”

YR S e RAL o Do ® o (% 1308(2000) 5% 434 (S/RES/1308) ) ~ 4 & dr 4 g1 et & (%
1325(2000) %5 /i-3% (S/RES/1325)) % - % & : C. Cora True-Frost, The Security Council and Norm
Consumption, 40 New York University Journal of International Law and Politics 115 (2007-2008).
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® A/63/69-5/2008/270, Recommendation 12:
“As any “legislative resolution” in an exceptional matter, it should, as a rule, terminate after a period of
time set by the Council in the resolution (a “sunset clause”) unless there is an affirmative decision by

the Council to renew it.”
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A & gp 1T F AL W Repertoire of the Practice of the Security Council 16th Supplement
2008-2009 Part 11 - Provisional rules of procedure, p.10, table 1.
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g 10k kR (B i g5 4T R 47 1 Repertoire of the Practice of the Security Council 16th
Supplement 2008-2009 Part 11- Provisional rules of procedure, p.10, table 1.

10z &2 ¢ &kA;554F 4 > S/2006/507, para.35; SIRES/1353, Annex I, para.3, “The following
parties will be invited to these meetings:(a) Countries contributing troops, military observers or civilian
police to the peacekeeping operation; (b) Prospective troop-contributing countries as identified by the
Secretary-General;(c) Relevant United Nations bodies and agencies, when they have specific
contributions to make to the issue under discussion;(d) Other bodies and agencies, as observers, as
appropriate;(e) Countries that make special contributions, such as other civilian personnel,
contributions to trust funds, logistics, equipment and facilities and other contributions, as appropriate;(f)
The host country/countries, as observers, as appropriate;(g) The representative of a regional or
subregional organization or arrangement, contributing troops as appropriate;(h) Regional organizations,
as observers when not contributing troops, as appropriate.”
Ugm € 2 € &35 %L » S/2006/507, para.54, “The members of the Security Council intend to
utilize “Arria-formula” meetings as a flexible and informal forum for enhancing their deliberations. To
that end, members of the Security Council may invite on an informal basis any Member State, relevant
organization or individual to participate in “Arria-formula” informal meetings. The members of the
Security Council agree to consider using such meetings to enhance their contact with civil society and
non-governmental organizations, including local non-governmental organizations (NGOs) suggested
by United Nations field offices. The members of the Security Council encourage the introduction of
such measures as lengthening lead times, defining topics that participants might address and permitting
their participation by video teleconference.”
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% 8 4=k http://documents.un.org/advance.asp
e E I LRI N > Rl RDA AR G - BAIE LA S LR
http://www.un.org/Docs/sc/unsc_resolutions.html
Waxrnmt g (B miR) d REE KL R RIK ﬁ%l%zﬁ« Ak % 686(VINEE »
A/RES/686(VII)(1952)*R Toop 1946 E 1k (ol RIE) £ AXEE B ERA G T ET AR
RALE PRI (BEREF) PipM & Rz (£ 232 1€%ﬁéiﬁm>ﬁkw%
Flo T HrE— el N sk o LA R
http://www.un.org/chinese/aboutun/prinorgs/sc/repertoire/index.htm
> The Repertoire of the Practice of the Security Council covers four primary areas:

the application of the provisional rules of procedure,

the application of Articles of the Charter of the United Nations,

the subsidiary organs of the Security Council, including peacekeeping missions,

and an overview of Council activities for each item on its agenda.
EL e xk o http://www.un.org/en/sc/repertoire/structure.shtml
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16 Repertoire of the Practice of the Security Council, Overview of Studies by Agenda (Regions/Topics),
“Consideration of Questions under the responsibility of the Council for the Maintenance of
International Peace and Security

The Repertoire provides, as studies by agenda item, an overview of the role of the Security
Council in its primary responsibility for the maintenance of international peace and security on each of
the agenda items that it is seized of — topics under consideration by the Council.

These studies cover all agenda items since 1946 that dealt with questions under the responsibility
of the Council for the maintenance of international peace and security. They include summaries of
public discussions in the Council, Secretary-General’s reports and other documents considered during
Council meetings, as well as provide the full text (1946-1999) or summaries (2000-present) of all
resolutions, presidential statements or other decisions taken by the Council on a particular agenda item.

While these studies examine all decisions of the Council and the immediate constitutional and
procedural background to those decisions, discussions that relate to specific Charter Articles or to the
Council’s Provisional Rules of Procedure will generally have been included more comprehensively in
case studies in other parts of the Repertoire, for instance on pacific settlement of disputes, Chapter VII
of the Charter, and regional arrangements.

For ease of reference, studies have been organized either by region of the agenda items: Africa,
Asia, Americas, Europe and the Middle East; or by general/thematic items (such as “Children and
armed conflict”). ” % & % =L : http://www.un.org/en/sc/repertoire/studies/overview.shtml
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B Glhe g2 2L Ry ie sk Security Council Report =h3F 4.+ Security Council Report, Security Council
Action under Chapter VII: Myths and Realities, Special Research Report (2008).:%4F # 45 1 % - =% &
Aik*Ee sl (FF) ¥- F A4 1968 %5 B s BT & A% 253 5438 (S/RES/253) »
Gpribdh RGO AR TR SIS Ak - R TREMER (EF) ¥ FHE
B2 g XA TRENS T 2 v Fhan T 2v B i gaREEG el .
BT EERX LY FP AT ETELT i fw R o T ARG E T A (RF)
FoFoEL 3 EFAERLEEG LY 5 F 0% 27(1947)5U 43k (SIRES/27) > % 54(1948)5%
-7 (S/IRES/54) » % 83(1950)%: 4 Fi(SIRES/BS) % 221(1966)%%:4-3% (S/RES/221) » % 232(1966)
8 ;4-2% (S/RES/232) » % 279(1970)%%:4-3% (S/RES/279) - ¥ 44 : Marko Divac 0 berg, The Legal
Effects of Resolutions of the UN Security Council and General Assembly in the Jurisprudence of the
ICJ, 16 European Journal of International Law 879 (2005).
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% C. Cora True-Frost, The Security Council and Norm Consumption, 40 New York University Journal
of International Law and Politics 115 (2007-2008).
2L C. Cora True-Frost, The UN Security Council Marks Seventh Anniversary of Resolution 1325 on
Women, Peace and Security with Open Debate, ASIL Insights, Volume 11, Issue 29, December 17,
2007.
% %38 & 43k % 940(1994)55(S/RES/940) i 2 2vA | & 85 1T £V W%ALE chp Hiv k4R
AREPORA 0 T h (e h RATLIRE) DEEPN R G EARRL ST P ARATF AR
i# £ ® | (Reaffirming that the goal of the international community remains the restoration of
democracy in Haiti and the prompt return of the legitimately elected President, Jean-Bertrand Aristide,
within the framework of the Governors Island Agreement) ; % 10 £ Tz % b B L8 F 12 % 8
foL &% »4p 4 & 4+ ( Determining that the situation in Haiti continues to constitute a threat to peace
and security inthe region) s " #4730 A | $ 4K TG (MEREF) §- T HFH > gL
R #ﬂ%ﬁ”—ff‘#’ﬁlm¢ IE&]“KH\’ BOMFEZER R F - r & E B B RAR A R
(Fe2 pRTL ) BB AE L2y ERRD %gaz]fwm;,qim higr EREEN B B e ]
F e BB TG (A RETERE) LF - ARE THEFE- REARDE R
d %4eené R W-K$E  (Acting under Chapter VII of the Charter of the United Nations, authorizes
Member States to form a multinational force under unified command and control and, in this
framework, to use all necessary means to facilitate the departure from Haiti of the military leadership,
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consistent with the Governors Island Agreement, the prompt return of the legitimately elected President
and the restoration of the legitimate authorities of the Government of Haiti, and to establish and
maintain a secure and stable environment that will permit implementation of the Governors Island
Agreement, on the understanding that the cost of implementing this temporary operation will be borne
by the participating Member States) ; % 10 £ : T B35 3 42/ B et ja o s 2 gy hid > -
i iPrempd feo PR g ERPRBE P AEERAS TREFHEGEF DA EY R E
FepEd w4 [EZ]PE £ B Rl & 184 2§ R] L (Requests also that UNMIH assist the legitimate
constitutional authorities of Haiti in establishing an environment conducive to the organization of free
and fair legislative elections to be called by those authorities and, when requested by them, monitored
by the United Nations, in cooperation with the Organization of American States (OAS)).

2 £ 9 : Thomas M. Franck, The Emerging Right to Democratic Governance, 86 American Journal of
International Law 46 (1992).

2 2 8, : Julia Leininger, Democracy and UN Peace-Keeping—Conflict Resolution through
State-Building and Democracy Promotion in Haiti, 10 Max Planck Yearbook of United Nations Law
465 (2006).
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1. Agenda for peace:

(1) Anagenda for peace: preventive diplomacy, peacemaking and peacekeeping;

(2) Anagenda for peace;

Business and civil society,

Children and armed conflict,

Climate change,

Conflict diamonds,

Food and security,

HIV/AIDS,

Humanitarian activities and assistance to refugees,

International Criminal Tribunals,

10. Maintenance of international peace and security,

11. Nobel Peace Prize,

12.  Non-proliferation,

13. Pacific settlement of disputes,

14. Peacebuilding,

15. Peacekeeping,

16. Prevention of armed conflicts,

17. Protection of civilians,

18. Protection of United Nations personnel,

19. Regional organizations,

20. Rule of law,

©CoNoAR~®WDN
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21. Sanctions,

22.  Security Council mission,

23.  Small arms,

24. Terrorism,

25. Threats to international peace and security,

26. Women and peace and security,

27. Others,

28. Briefings.

% A 4=k o http://lwww.un.org/en/sc/repertoire/studies/general_studies.shtml#S

% Security Council Report operates in affiliation with the Center on International Organization in the

School of International and Public Affairs at Columbia University in New York. Columbia University,

founded in 1754, is the oldest institution of higher learning in the state of New York and the fifth oldest

in the United States. Under an agreement between Security Council Report, Inc. and Columbia

University, the University provides salaried staff for Security Council Report as well as office space

and equipment of the Security Council Report offices situated at 885 Second Avenue, 31st Floor, New

York NY. % 5L 4=t :

http://www.securitycouncilreport.org/site/c.gIKWLeMTIsG/b.1074743/k.6F2D/AFFILIATION WITH
COLUMBIA_UNIVERSITY.htm

21 kg 2o pie % Security Council Report #7i (7 ch— s 5 9B 4R 2 0 T FIRAL 5 2 A

H

1.  Admission of New UN Members

2. Appointment of the Secretary-General

3. Children and Armed Conflict

4.  Conflict Mediation

5. Conflict Prevention

6.  Cooperation w/ Regional Organisations
7.  Disarmament

8. Drug Trafficking

9.  Elections to the International Court of Justice
10. Energy, Security and Climate

11. International Criminal Tribunals

12. Justice, Impunity & Rule of Law Issues
13. Natural Resources and Conflict

14. Peacekeeping

15. Peacebuilding Commission

16. Post-Conflict Stabilisation

17. Protection of Civilians in Armed Conflict
18. Regional and Sub-Regional Issues

19. Review of Security Council Mandates
20. Sanctions

21. Security Council Annual Report

22.  Security Council Elections

23.  Security Council and Human Rights

24. Security Council Response to the World Summit
25.  Security Council Subsidiary Bodies

26.  Security Council Working Methods

27. Security Sector Reform

28. Sexual Exploitation

29. Small Arms
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30. Terrorism
31. Women, Peace and Security
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http://www.securitycouncilreport.org/site/c.gIKWLeMTIsG/b.2400809/k.2EOA/Publications_on_Them
atic_General_lssues.htm
® %438 % C. CoraTrue-Frost 5 » 8 3 2007 # 10 " R4 12 ¢ £ H54 B TfrT % 22 &
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#1)(S/RES/52) ; % 68 5L(& # : 34 & £ 3% 5 )(S/RES/68) ; % 74 5L(k + it : F%% ¢ #)(S/RES/74) ;
5 77 HL(W% 7 % 232§ )(S/IRES/TT) 5 % 78 5u(¥vg 7 % 2 32§ )(S/RES/78) 5 % 255 §L(iFFilr 1
P BRACE Q2P By F W 35 1 AE)(S/RES/255) ; % 286 5L(f * PR ¢ p A i
= 2 1i%')(S/IRES/286) ; # 579 HL(¥87E * F)(S/RES/579) ; % 618 5L(LF #4F fr¥miE L F 5
5 )(S/RES/618) ; % 635 5L(% "\ F # 2 E B FE 4 7 32z 02 41 i p])(S/IRES/635) ; % 638 5L(*
10 % )(S/RES/638) ; % 984 BL(M >~ % > iRz 4k % )(S/RES/984) ; % 1261 8:(:2 __‘fr‘;i“ % e
%)(S/RES/1261) ; % 1265 &.(5* %R ¢ ## - % )(S/RES/1265) ; % 1269 %fi(iﬁ’x,!rt ElE e
#)(S/RES/1269) ; % 1296 35(* % % ¢ H3ET % )(S/IRES/1296) ; % 1308 85(% v 4 /& it
) (S/RES/1308) 5 % 1314 5(52 & & 7 X 7R )(S/RES/1314) © % 1325 H(d & &2 foT &2 %
2)(S/RES/1325); % 1327 5.(fv-L f7d P 48| & mé}‘ 2, )(S/IRES/1327); % 1366 5L(FE 17 f* £ ir R ¢
%1 ¢ chiF* )(S/RES/1366) ; % 1368 5L(3=# & f# 1 £ )(S/RES/1368) ; % 1373 5L(R"% & (£ 1k
B A &7 5)(S/IRES/1373) 5 % 1377 H.(2 3 Y 4 +# T F 1 &% 7 )(S/RES/1377) ; % 1379
%i( 523 8§ R R)(S/RES/1379) 5 % 1438 HL(3# & 4% 1 &) (S/RES/1438) ; % 1440 %(#T%FF‘
(=R a)(S/RES/1440) ;% 1450 BL(+#F T 48 A £)(S/RES/1450) ; % 1452 5L(+# B 1 & 4
#ﬁ%@) (S/RES/1452) ; % 1455 %.(414%¢ fg""‘f FLfet gk 7 o )(SIRES/1455) 5 % 1456 %’i(a‘f‘?}m A
& 17 7 )(S/IRES/1456) ; % 1460 5L(321 &2 7 £ #% )(S/IRES/1460) ; % 1465 5L(3#F B4 2
%)(S/RES/1465) ; % 1502 8.(i% &M & B A B fo 4 if 2 & % A )(S/RES/1502) ; % 1516 $L(37 % &
% 1 %)(S/RES/1516) ; % 1526 BL(#14 511 rrfr“éa "% 3)(S/RES/1526) ; % 1530 H(i= ¥ & f#
3 %)(S/RES/1530) ; % 153585 (F &4 A ¢ X = i7 %)(S/RES/1535) % 1539 (523 v K
# % )(S/IRES/1539) ; % 1540 BL(f# 1 +2 2 1 & BH47)(S/RES/1540) ; % 1566 Bi(37# — *» 3558 en
B 21 %&)(S/RES/1566) ; % 1611 5L(F# B 1 4 %)(S/RES/lGll) % 1612 BL(img 2 %?ﬁ?% -0
524 )(S/IRES/1612) 5 % 1617 BL($H&r & 16 4 & 5 M 5 P~ ohiy %5 )(S/RES/1617) ; % 1618
LT AR hE R f« % )(S/RES/1618); % 1625 %i(én i % 12 §%E B iER s :4 )(S/RES/1625)
F 1631 5L & W& % 2 B a&@]mfrl B > 5 g 17)(S/RES/L63L) 5 % 1646 35(:E %
frT i B gt f ¢ ;k ﬁ)(S/RES/1646) ¥ 1673 5L(F Fhi~ *Ms—ﬁ/r A ®E e f 1540 £
A ¢ =3 )(S/RES/1673): 1674 (5 % R ¢ I,H-P?%—'L % )(S/RES/1674); % 1735 PEFLELS P
FIF BN &+ iy 25)(S/IRES/L735) 5 & 1738 HL( A ek @ Bhek T 2 P ATH 4 A | hik
#)(S/RES/1738) ; % 1747 5(% ¥ 17 K 42 * 413" 4 % )(SIRES/1747) » zﬁi: C. Cora True-Frost, The
Security Council and Norm Consumption, 40 New York University Journal of International Law and
Politics 115, 196-198, thls. 1-2 (2007-2008).
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