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Abstract
How can we reconcile the transparent and inclusive Constitution-making process with
the rejection of the Constitutional Treaty? I argue that even though the communicative
channels were opened to encourage participation, they were not utilized because of
the absence a European public sphere (EPS). Stressing that the concept of public
sphere only became relevant owing to the functions it performs to make democracy
possible, I demonstrate that an EPS never emerged to allow the Europe-wide public
use of reason. The findings of this article, namely that the absence of the EPS
deprived citizens of the right to meaningfully participate in the Constitution-making
process, have far-reaching implications for the future of the Union. The ratification of
the Treaty will not be the last challenge of its kind. Unless the importance of the EPS
is taken seriously, the perpetuating elite-citizen gap will result in the same mistake to
be repeated time and again.

Introduction

In spite of opinion polls indicating the likely rejection of the Constitutional
Treaty (CT) by the French and Dutch voters, the panic and disbelief among the
European political elites following the referendum revealed that the elites were utterly
unprepared for the negative results.‘What’s wrong with them (meaning the‘no’
voters)?’seemed to be the common question beleaguering their thoughts (Blair 2006).
What was wrong, for the elites, was that the voters failed to understand the CT. Had
they understood it, the results would have been different.1 The political elites were not
the only ones stunned by the results. The press described the Frenchreferendum as ‘a
masterpiece of masochism’(Liberation) that‘turned everything upside down’(Le
Figaro). De Telegraaf noted that even though the Dutch‘nee’was much expected,
particularly following the French‘non,’‘nobody foresaw the vote against to be so
massive.’Even veteran scholars of European integration were betting, at the eve of the
referendum, on a‘petit oui’(Ross 2005).

There were, however, good reasons to believe that voters would approve the
Constitutional Treaty. Among other things, narrowing the elite-citizen gap, fighting
the problem of popular disengagement, and enhancing the democratic legitimacy of
the European Union (EU) were what instigated the decision to create a Constitution in
the first place. The fact that the Convention was unprecedented in its openness and
inclusivity also enhanced the expectation that the European citizens, seeing the
drafting of the Constitution unfolding in front of them and with the opportunity to
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participate, would find the Constitution at least acceptable.

How can we reconcile the discrepancy between the transparent and inclusive
Constitution-making process on the one hand and the rejection of the CT by the voters
on the other? I argue that even though the communicative channels were opened to
encourage the participation of citizens, they were hardly utilized because a European
public sphere (EPS) was not present to sustain effective information flow and
meaningful debate among citizens and between elites and citizens.

Contradiction: Transparency, Inclusivity, and Rejection

The origin of the Convention depicts the degree to which the European elites had
been troubled by the problem of democratic deficit. In his Humboldt University
speech in May 2000, Joschka Fischer expressed his concerns that the process of
European integration had been viewed as an undemocratic project, run by a faceless,
soulless Eurocracy in Brussels. To tackle the problem, Fischer proposed the launching
of a debate on the constitution of the EU. The speech was widely reported and
commented upon by newspapers in the Member States and spurred a series of
responses from European political leaders. While views expressed ranged from
federalism to intergovernmentalism, all agreed that making the people’s voice heard
was the top priority. As a result, the‘Declaration on the Future of the Union’attached
to the Treaty of Nice formally called for‘a deeper and wider debate about the future
of the European Union,’with participation from all interested parties. At Laeken in
December 2001, the leaders agreed on the Convention method as the way to produce
the final product of the debate.

Given that the common concern of getting closer to the citizens brought the
Constitutional Convention into being, it was unsurprising that in designing the
drafting procedure the elites endeavored to make all communicative channels open to
the public. In order to ensure broad participation and transparency, an online Forum
was created. To reach non-internet-users, the Convention organizers wrote to the
editors of all the major newspapers to encourage the media to launch debates of their
own on the future of Europe (CONV 14/02:6). Lest the exercise of listening to the
citizens became mere rhetoric, the Convention devoted four months—the‘listening
phase’—to identifying people’s expectations and needs from the EU. In the course of
the Convention, with the exception of activities within the Presidium, all the
discussions, records, documents, and written contributions exchanged among the
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Convention members were made available on the Convention website. In addition, a
list of all Convention members with their contact details was available on the website
for public use. Citizens could also attend the plenary sessions by contacting the
visitors service of the European Parliament (CONV 9/02). A Conventionnel noted that,
‘up until now, there had been no such public debate with such readily available public
information about the major reform in the EU.’2

As a deliberative body, voting was ruled out as a way to determine the consensus
among the Conventionnels. Hence, while intergovernmental negotiation was
unsurprisingly still a persisting element in the process, remarkably, the Convention
saw representatives of Member States and EU institutions, ranging from federalists to
euro-skeptics, leftists to conservatives,‘deliberated on all issues related to the EU,
examined all possible reforms, expressed in public the largest spectrum of arguments
ever made about the EU’in the course of the Convention (Magnette 2003:2). Owing
to its composition, transparency, and deliberative style, many came to believe that the
Convention had‘proved its worth’and achieved more than an IGC would ever have
(Closa 2004:204; Eriksen and Fossum 2004; Maurer 2003; Magnette 2004; Interview
with Conventionnels 2004). Those who criticized the EU because it had been built
behind closed doors had, as a result of the Convention,‘lost their argument’
(Magnette 2003:2).

In making sense of the no vote in the aftermath of the referenda, public discourse
and opinion polls pointed to factors such as unemployment, fear of globalization and
Eastern enlargement. These factors cannot, however, answer why citizens still voted
‘no’when all communicative channels were made open to make them the co-author of
the document. Given the impressive efforts to engage the citizens, concerns over
unemployment, globalization, and Eastern enlargement should have been addressed
during, not after the drafting process; why weren’t they? It is easy to criticize the
Constitution as yet another product of elitism; as Blair had put it,‘we locked
ourselves in a room at the top of the tower and debated things no ordinary citizen
could understand’(Blair 2006). Yet this is to forget that a European-wide debate on
the future of Europe was launched a year before the Convention. During that period
and at the inception of the Convention, the political elites did put out flags and wave
at the people, trying to catch their attention. Why was the connection not made? It is
true that all constitutions are written by elites. It is also true that in national contexts,
voters regularly say‘no’to their political elites through referenda. The difference with
the CT, however, is that it was explicitly about the problem of popular disengagement
and ways to change it. In fact, contrary to the intention of narrowing the elite-citizen
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gap through Constitution-making, the process only revealed and magnified how deep
and wide the gap is.

The key problem, I argue, is the absence of an EPS. Without an EPS to sustain
meaningful cross-level and transnational communications, the so-called
‘European-wide debates’and‘dialogues’were launched in a vacuum. Hence, when
the‘Europeanized’elites came up with transnationalized solutions, the European
voters, confined in the public spheres they resided in, could only test those solutions
against‘national’experiences and‘national’visions; they found, unsurprisingly, the
solutions unacceptable. By the same token, the inability of the elites to discern the
will of the people during the drafting process is also just a natural result of the
absence of an EPS. The absence of an EPS perpetuates the discrepancy and the
conflicts between the‘Europeanized top’and the‘un-Europeanized bottom,’as was
epitomized in the Constitution-making experience.

Functions of the Public Sphere

The public sphere (PS) is a realm of our social life that hosts myriads of public
forums, links small, private circles of discussion into larger, public conversations.
Woven by a variety of media—print, electronic, and face-to-face encounters—it
occupies the space between the scattered, ill-informed, and poorly developed private
opinions on the one hand, and the approximated public opinion on the other. By
synthesizing streams of communication and sustaining the public competition of
private arguments, the PS helps to channel relevant societal problems into topics of
concern that would allow‘the general public to relate, at the same time, to the same
topics’(Habermas 2001: 17). Even though the media are multiple in a PS, the
exchanges taking place are inter-communicating.‘The discussion we may be having
on television right now takes account of what was said in the newspaper this morning,
which in turn reports on the radio debate of yesterday, and so on. That’s why we
usually speak of the PS, in the singular’(Taylor 1995:259). What takes place in a PS
is a collective effort of truth-seeking both in the sense of objectively/scientifically
determining cause-and-effect relationships and subjectively/normatively
building/renewing the value-system of a society (Risse 2000). The PS gives
deliberation a‘spatially and temporally extended form ofpublicity’(Bohmann 1996:
43), which helps to relieve the constraint of‘deliberative economy’where the
legitimacy of deliberative results remain questionable due to the fact that participation
in a given time and space can never be broad enough to include all. With the presence
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of a PS, the idea of legitimacy can be detached from‘a head count of (real or
imaginary) reflectively consenting individuals’(Dryzek 2001: 657).

The PS is important not just to those who have much to say and who want others
to listen. Being a social space sustaining a shared way of comprehending the world
both in terms of facts and values, it is important to those who feel they have little to
say as well. In a PS, therefore,‘actors not only communicate among themselves but
also address their communication to a third other, i.e. to an audience.’(Trenz and Eder
2004:9). The information, analysis, and viewpoints made readily available in a PS
help the silent individuals to make sense of the overwhelmingly complicated public
affairs. The PS is hence not just where the political agenda is settled, but also where
individual preferences are shaped (Neyer and Schröter 2005:6).

To better understand the PS, it may be helpful to distinguish its functions
between horizontal and vertical ones. Horizontally, the PS performs society-making
functions by connecting citizens with one another. Vertically, it allows public opinion
to steer public policies, hence connecting the society with the state.

The literature of deliberative democracy illuminates how the PS, inherently
deliberative in its operational logic, serves to connect citizens with one another.
Unlike aggregative democracy, which aims at gathering individual preferences and
transforming these preferences into a collective choice in as fair and efficient a way as
possible, the deliberative approach arrives at collective decision-making through open
and un-coerced public reasoning among equals. In aggregative democracy, citizens
are treated as atomized individuals. Since the interests of each individual are
sacrosanct, there is no need for citizens to leave the private realm of personal interests
to interact with others with similar or dissimilar preferences. Deliberative democracy,
in contrast, envisions a distinct idea of a public formed from the interaction of citizens.
Reaching a collective decision is a process of reason-giving whereby the initial
preferences of individuals are subject to modification. The point of public deliberation,
thus, is not to discover the‘correct’answers, but to ensure that as many points of view
as possible are considered. The outcomes of the democratic process are legitimate
only if they receive reflective assent from all that are subject to the decision (Miller
2000; Cohen and Sabel 1997; Young 2000; Bohmann 1996; Cohen 1989; Manin
1987).

This logic of deliberative democracy implies that the PS does not simply help a
society to define what it wants, but by being reflective, it also helps the society to
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define and thematize itself (Eriksen & Fossum 2002; Schlesinger & Fossum 2005). It
is not just a sphere in which a ready-constituted people debates and decides what
institutions and policies it should have, but also a communicative space that helps to
constitute social solidarity and create culture (Calhoun 2002). Deliberation within the
PS hinges not on‘the assumption of macro-subjects like the“people”of“the”
community but on anonymously interlinked discourses or flows of communication’
(Habermas 1992:11). It enables a collection of persons to transform into‘a people’
entitled to govern itself democratically (Calhoun 2002).‘Collective identity has to be
made rather than merely discovered’(Eriksen 2000:55).

This understanding of the PS is the basis on which scholars like Habermas and
Weiler refute the idea that the existence of a fixed demos—by whom and for whom
democratic discourse takes place—must precede democracy. For these scholars, the
relationship between‘demos’and‘identity’on the one hand and‘democracy’and the
‘praxis of citizens’on the other is considered mutually constitutive, with the PS being
the indispensable medium that makes solidarity among strangers possible (Habermas
1992, 1995, 2001; Weiler 1995, 2001; Offe 2002; Risse 2003; Van de Steeg et al.
2003; Eriksen & Fossum 2004; Eriksen 2005; Zürn 2000; Caporaso 2005).
Understood this way, Demos refers not to the coming together of a shared ethnos
and/or organic culture, but of‘shared understanding of rights and societal duties and
shared rational, intellectual culture which transcend organic-national differences’
(Weiler 1995: 243-4). The normative requirements of the democratic process—such
as autonomous individuals with freedom of opinion and information—and the
democratic process—such as elections—are seen as mutually reproductive (Zürn
2000: 186).

Beyond generating public opinion, social solidarity, and identity, a PS also has
the vertical functions of empowering the citizens to hold the state accountable and to
challenge, inflect, and steer public policies (Fraser 2005:40; Taylor 1990:98).‘The
public sphere is not prior to or independent of decision-making agencies but is created
and formed in opposition to them—as a vehicle to test the legitimacy of legal
provisions and as a counterweight to governmental power’(Eriksen 2000:55). In fact,
what gave birth to the emergence of the bourgeois PS in the 18th Century in the first
place was precisely the need of the private people (the bourgeois) to come together to
confront the absolutist state through the public use of reason (Habermas 1989: 27;
Taylor 1995: 217-8). Within the bourgeois PS,‘the best rational argument and not the
identity of the speaker was supposed to carry the day’(Forbath 1998:982). The
emphasis of reason and de-emphasis of status effectuated an equal relationship
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between policy-makers and policy-receivers and made the notion of self-rule plausible.
The government is put under the pressure to rule in the midst of a reasoning public.
Hence, in taking their decisions, parliaments and courts must concentrate and enact
what has already been emerging out of debate among the people. At the same time,
the legislative deliberation that is made public further informs public opinion and
allows it to be maximally rational (Taylor 1995:264).

Democracy is least constrained and most authentic in the‘communicatively
fluid’PS (Cohen and Sabel 1997:339). Unlike deliberations within the formal political
system (where public policies are produced), mass communication within the PS
(where public opinions are formed) is relieved of the burden of decision-making. This
has the effect of intellectualizing the deliberation within the sphere and elevates the
quality of collective truth-seeking (Habermas 1996; Flynn 2004). Whereas the PS has
no capacity to solve problems on its own, it can act as a sounding board for problems
that need attention, amplify the pressure of problems, and oversee the way the
problems are handled inside the formal political system. The informal PS is to act as a
‘context of discovery,’while institutionalized deliberative bodies take on the role of a
‘context of justification’(Flynn 2004). Without information drawn from the former,
even if it intended to, the state will be unable to remain sensitive to the influx of
issues, value orientations, and programs originating from the society, and be bound by
the approximate consensus emerging from the informal communication to more or
less rational premises.

Circumventing the No EPS Problem?

If the existence of a PS is crucial for democratic legitimacy at the national level,
there is no reason to think that a supra-/trans-national governing relationship can be
democratically legitimate in the absence of a PS. In fact, signs of the detrimental
effects of the absence of an EPS have been unfolding for some time. In tackling the
legitimacy problem of the EU, some treat the absence of an EPS as irremediable and
suggest solutions that could presumably circumvent the problem of no PS. Grimm, for
instance, argued that the strong links between the individual and the governing bodies
required of democracy are absent at the European level. Decisional power, therefore,
should remain at the state level, where the mediation processes including the
communication media, political parties, and citizens associations are better developed
(Grimm 1995). Similarly, Scharpf argues that since the EU lacks the‘thick’collective
identity to justify the binding effect of a majority decision, to legitimize the EU,
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efforts should be focused on decreasing the Union’s problem-solving deficits (Scharpf
1999). Circumventing the no EPS problem, hence, the mainstream literature considers
the legitimacy of the EU to derive from either the representative mechanism inherent
in the design of the institutions (the representation model), or the problem-solving
capacity of EU governance (the regulatory-state model), or both (Caporaso 2005;
Dehousse 1998). A closer examination of these arguments, however, reveals the
limitations of tackling the EU’s legitimacy deficit by working around the problem of
no PS, for the persisting absence of the EPS severely discounts the effects of the
measures and institutional designs aimed at legitimating the EU.

At the core of the representation model is the notion that citizens in a democracy
are empowered to‘throw out the rascals’that ill represent their interests. Within the
EU context, the‘rascals’that the citizens are supposedly empowered to‘throw out’
should be found in the European Parliament, the Council, and the national parliaments.
The reality, however, is that given the nebulous way the competencies are assigned, it
is unrealistic to expect voters to make informed decisions about throwing out
representatives that performed poorly with respect to EU affairs (Christin, Hug, and
Schultz 2005). The European elections, for instance, are hardly ever determined by
European issues. This phenomenon not only deprives voters of the opportunity to
influence EU affairs but also deprives them of the opportunity to become familiar
with and understand European affairs through elections. In the case of the Council,
national executives continue to be judged almost exclusively according to their
performances at home even though they are legislators in the EU context. In fact, due
to the limited knowledge of the citizens with regard to European affairs, national
executives have long used the EU as the scapegoat for unpopular policies. If it is
unrealistic to expect voters to throw out the rascals in the European Parliament and
the Council, it is even less realistic to expect voters to hold national parliamentarians
responsible for policies produced by the EU. Given how little voters understand
European affairs, national parliamentarians’time and energy invested in European
affairs are unlikely to catch the voters’attention and secure votes for national
parliamentarians.‘No demand, no supply’can largely explain the‘it’s not my job’
mentality pervasive among national parliamentarians towards the EU.

In contrast to the input-oriented, procedural democracy embodied in the
representation model, the regulatory-state model focuses on consequential democracy
and output-oriented legitimacy. The point of the EU is not to follow majority rule and
maximize the representativeness of its institutions but to fulfill its role as a specialized,
independent regulator (Majone 1994; 1998; 2006). The model acknowledges the
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redistributive implications of efficiency-enhancing policies, but insists that the
redistributive problem can be easily resolved if the efficiency gains are large enough
to compensate the losers.

The question then, in view of the absence of an EPS, is who should determine
whether the efficiency gains are‘largeenough’, who the losers should be, and how
they should be compensated. The model points out that the two-stage decision-making
process of the EU—problem solving followed by bargaining—is ideal for resolving
this problem: Member States that are negatively affected in the first stage can be duly
compensated in the bargaining stage (Majone 1998: 28). This argument would have
been more convincing had‘nationality’been the only cleavage in the competition of
resources. Given that EU regulation policies affect different domestic actors
differently, the empowerment of the national executives to single-handedly identify
problems, set agendas, and determine how the costs and benefits should be distributed
can hardly be justified. Moreover, specialized knowledge of experts does not
necessarily embody disinterested solutions to problems (Calhoun 2002:165; Caporaso
2005). Determining where‘facts and norms merge’is an exercise that requires the
involvement of more than just a circle of experts and interest groups and must refer to
deliberation that takes place in the PS (Habermas 1996; Steffek 2003). Even theories
of deliberative supranationalism, directly-deliberative polyarchy, and network
governance (Joerges and Neyer 1997; Joerges 2002; Eriksen 2000; Eriksen & Fossum
2002; Cohen and Sabel 1997; Eising and Kohler-Koch 1999), which stress the
importance of deliberation and direct participation, fail to address the problem that
these so-called deliberative processes are limited to‘trans-national networks of
stakeholders’ and ‘sporadic discourses among the editorials of high-quality
newspapers’ (Neyer and Schröter 2005:6). 

Absent an EPS, relevant interests are systematically excluded from the various
specialized committees and policy networks in the EU. The epistemic quality of
deliberation, in other words, is achieved at the expense of broad participation (Eriksen
2000; Neyer 2006). In emphasizing the importance of‘reason-giving’by independent
agencies in the process of policy-making, Majone cites the American APA
(Administrative Procedure Act) as a way for the EU to ensure the accountability of
independent agencies. The problem is, the disclosure of the data, methodology,
reasoning, and evaluation of consequences can only become meaningful to the public
if there exists a medium consisting of news analysis, op-eds, and commentaries,
in-depth reports with arguments and counterarguments that refer to and refute one
another. Such a medium, which helps the public to understand and assess the impact
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of the new regulations, is absent in the EU.

To summarize, tackling the EU’s legitimacy problem by dismissing the absence
of an EPS as either unimportant or irremediable has proved problematic. In a
democracy, representative institutions and problem-solving capacities can yield
legitimate public policies only when the representation and problem-solving
mechanisms are embedded in a stable and lively PS where unorganized and
anonymous communications are constantly taking place to help citizens to make sense
of public affairs.

Is There a European Public Sphere?

That Europe lacks a PS is not a view shared by all. The existence of European
audio-visual spaces (newspapers, television, internet), academic debate, representative
assemblies, cross-border social movements, NGOs, and identity politics indicates that
an EPS is‘not totally missing’(Eriksen 2000; 2005; Eriksen & Fossum 2002). Others
use content analysis of media reports to demonstrate that an EPS is present. Trenze
analyzed news coverage of European governance and policy-making in the quality
press of the Member States during the year 2000 and found that an average 35.2% of
all the political news articles in individual newspapers are European political
communication (Trenz 2004). For Risse and Van de Steeg et al., Trenz’s criterion
speaks only of the necessary condition for an EPS. To claim that an EPS exists, the
various national public spaces need to be interconnected through a common discourse
that frames particular issues as common European problems. In the common
discourse, fellow Europeans must be treated as legitimate participants, using similar
frames of reference, meaning structures, and patterns of interpretation. Applying this
set of more stringent criteria, the scholars found, as did Trenz, that a fledgling EPS is
indeed present (Risse 2002, 2003; Van de Steeg et al. 2003).

If we heed the functional aspects of the PS highlighted in the previous sections,
however, it becomes clear that content analysis of media reports looks only at the
‘delivering end’(voice utterance) of the PS and tells us nothing about the‘receiving
end’(whether readers/audience have become better informed and more capable of
making sense of EU affairs) of the sphere. The mere free flow of‘flat’information
and voice utterance in a cross-national space do not by themselves constitute a PS.
Rather, the claim that an EPS is present must be supported by empirical evidence
showing that the knowledge of, dialogue among, and power to influence European
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public policies by the citizens have not only increased but also transcended the
national boundaries.

Surveys show that the knowledge of citizens about the EU did not correspond to
the rapid growth of competencies in the EU and increased only marginally over the
past decade in spite of the increased European news-reporting (figure 1).

Figure 1. Self-perceived knowledge of the EU
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Similarly, the awareness of the EU institutions through media improved only
marginally over the past seven years (figure 2). The percentage of respondents that
had heard of the Council of Ministers—arguably the most powerful institution in the
EU—rarely exceeded 65.
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Figure 2: Awareness of the EU institutions: Have you ever heard of….
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Compared to the 37% of the respondents in a recent European Voice survey who
said they do not understand the way their national governments operate, 64% of the
respondents said they do not understand the way the EU institutions operate. More
significantly, a large majority (82%) feels that the EU institutions communicate
poorly with them (European Voice 2006).

Overall, the Europeans do not seem to be satisfied with the amount of EU news
covered by national media (figure 3). In spring 2004, when the European Convention
was concluding its work, as many as 42% of the respondents felt that the media
coverage of the EU was too little. There is no steady improvement of citizen
perceptions towards the amount of media coverage on the EU over time.

Figure 3: Assessment of amount of news coverage of EU affairs

8 9 11 12 11
8

11
8

42 44
50 51

44 43
46 46

35

28
23 22

37
42

38

30

0

10

20

30

40

50

60

19
98

EB
50

19
99

EB
51

19
99

EB
52

20
00

EB
53

20
00

EB
54

20
01

EB
55

20
01

EB
56

20
02

EB
57

20
02

EB
58

20
03

EB
59

20
03

EB
60

20
04

EB
61

20
04

EB
62

20
05

EB
63

%
Too much
About right
Too little

Source: Eurobarometer 50-63

The indifference of the citizens towards EU affairs is also evident in surveys that
asked citizens how much attention they paid to a list of issues. Invariably over the
years, EU affairs ranked behind social issues, the environment, sport, culture, the
economy, politics, and foreign-policy/international affairs (EB 52, 55, 57). When
asked about the frequency of talking about national or local issues in a recent survey,
44% answered‘everyday’, 8% answered‘hardly ever’. When asked about the
frequency of talking about European issues, in contrast, only 7% answered‘everyday’,
and 29% answered‘hardly ever’(European Voice 2006).

The current form of debate and information dissemination in the EU is therefore
a long way from the kind of public deliberation seen in a PS with the horizontal
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function of society making and the vertical function of policy steering. Having long
been an elite game, European integration had provided European political elites
enormous opportunities to socialize with one another within the EU institutions. From
the European Council, Commission, and Parliament to the countless committees,
political elites from different countries have been socialized to the effect that, even
where the stands remain diverse, they can not only communicate with one another
effectively, but also produce binding policies efficiently. (Wessels 1998; Zürn and
Checkel 2005; Hooghe 2001, 2005; Beyers and Dierickx 1998; Beyers 2005).

Outside the formal institutions, the elites are increasingly served and addressed
as a single entity by a specialized European media structure composed of newspapers
such as the Financial Times and The Economist (Schlesinger and Kevin 2000). The
EU norms and cultures resulting from such socialization further creeps—through the
process of‘Europeanization’—into the operation of national and sub-national
governments and even non-governmental groups (Wessels 1998; Kohler-Koch 1999).
As a contrast, opportunities for facilitating better understanding and communication
among citizens hardly exist. The so-called‘public reasoning’and‘truth-seeking’
within a PS that might result in the modification of individual preferences are taking
place only within small circles in the EU. Where the Europeans are supposed to be
defining the contour of‘Europe’and thematizing the European society, the elites are
doing this for them.

If the horizontal, society-making functions of a PS are absent in the European
context, it is even less likely that, vertically, the European communicative space is
present to act as a sounding board and empower the citizens to challenge, inflect, and
steer public policies. Consequently, none of the EU institutions can, even if it intends
to, enact what has already been emerging out of debate among the people. Some see
the absence of an EPS as a natural result of the low saliency of issues dealt with at the
European level: When the EU begins to deal with issues that are the more immediate
concerns of the citizens, the contentiousness of the EU politics will lead to the
emergence of an EPS (Moravcsik 2005:374). Implicit in this argument is an elitist
bias that takes the policy-makers’exclusive agenda setting power for granted. It
misreads the lack of means for citizens to participate in the EU affairs as apathy by
choice: Where a PS does not exist; citizens are unable to understand, sort out, and
determine the salience of issues and the desirability of placing new issues on the EU
agenda. The prevailing journalistic styles of reporting EU news, which inform citizens
about legislation only after their adoption and leave out the vital details of what
influences had been exerted and by whom, only reinforce the perception that public
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opinion matters little (Schlesinger and Kevin 2000:216).

Absence of EPS and EU Constitution-Making

While it was hoped that the Constitution-making process could serve as a
catalyst for creating solidarity among the citizens (Habermas 2001; Closa, Fossum,
and Menéndez 2005), in the absence of an EPS, it is unrealistic to expect citizens to
suddenly change their habits and become engaged the moment the political elites
summon them to participate in a European-wide debate. Given that a PS is where
private people come together to reason, an EPS could be fostered neither top-down
nor overnight. There is little wonder, then, that the one-shot attempt to create an EPS
by bringing citizens onboard early on in the process of Constitution-making was
unsuccessful. A document produced with a high degree of‘transnationalness’and
concerned with collective problems was, therefore, still tested by citizens in an almost
exclusively nationalistic way.

Throughout the course of the Constitution-making process, the citizen
knowledge level about the CT remained low. A comparison between surveys
conducted in June 2003 and October 2003 shows that once the intensive media
coverage of the Convention died down, citizen knowledge of the Convention dropped
from 45% in June 2003 to 39% in October 2003 (Europe-Flash EB No 142/2:5). Only
four countries out of 25 had a majority of respondents having heard of the Convention
even after the presentation of the Convention’s work to the European Council. As to
the objective knowledge about the Convention, the type of text elaborated by the
Convention remained unknown to most European citizens. Even during the period
when the referenda in France and the Netherlands were attracting a lot of media
attention, the interests and knowledge of citizens in the other Member States remained
low (Eurobarometer 63:138). While the number of citizens who had never heard of
the Constitution decreased by fifteen percent between Autumn 2004 and Spring 2005,
with the exception of France and the Netherlands, the corresponding increase in the
number of citizens who had heard of the Constitution was found mainly in the group
that‘knew very little about’(up 14%) rather than the group that‘knew the contents of
the Constitution’. The entire Constitution-making process, in fact, barely made any
difference in citizens’self-perceived knowledge of the EU (Figure 1).

On first sight, the debates in France and the Netherlands prior to the referenda
appear to be good evidence that citizens did participate in the European-wide debate.
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A closer look, however, reveals that the debates that seemingly involved ordinary
citizens had come too little too late. They were neither an integral part of the‘debate
on the Future of Europe’nor of the drafting process. In fact, the CT was not even
necessarily the focal point. The exploitation of the campaign by domestic parties not
only failed to invoke the European perspective in voters, but also had the effect of
‘re-nationalizing’the debate that was made European by the elites.

In France, the choices of politicians to put their weight behind either Yes or No
were determined more by domestic party politics than by the content of the
Constitution. The campaign saw the unfolding of a power struggle among and within
political parties—particularly within the Socialist Party between Laurent Fabius and
François Hollande. Fabius’move to champion the No campaign, for instance, was
seen as a calculated decision to rally the radical left to position himself as the left’s
candidate for the presidential election (Financial Times, 2005). That the debate was
dominated by national rather than European concerns was also demonstrated by the
fact that both camps exploited the strategy of Anglo-Saxon bashing. While Chirac
insisted that saying yes to the Treaty is saying no to the Anglo-Saxon liberalizing
agenda, the No camp threatened that saying yes to the‘pro-America British plot’is
saying yes to ultra-liberalism and surrendering to the invasion of the‘Polish
plumbers’and the‘evil forces of globalization’. The No camp also cunningly equated
saying yes to the CT with‘saying yes to Chirac.’As to the degree to which citizens
perceived they had been informed, according to a survey conducted in November
2004, only 4% felt they were‘very well-informed’, while 27% felt‘very
poorly-informed’(CSA Survey conducted on November 16-17, 2004). With regard to
citizen interest in the debate leading to the referendum, 27% of the respondents said
they were interested, while 71% were not (CSA Survey conducted on December 9,
2004). As the referendum approached, however, the interest level of the public did
eventually pick up (Sofres Survey conducted between March and May 2005).

In the Netherlands, the campaign was noticeable for the‘non-debate’. The
inexperience of the government in running a referendum contributed to the
underestimation of the efforts required to win the referendum (Harmsen 2005). A
post-referendum survey shows that‘lack of information’(32%) was a far more
important reason given by the‘no’voters than‘fear of the loss of national
sovereignty’(19%) for opposing the Constitution (Figure 4). To the extent that the
debate did take place, the dissatisfaction and pessimism with domestic politics,
stagnant economy, and the future of the society became the core concerns, while the
CT per se received little attention (de Beus 2006). Even after the referendum
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campaign, most citizens could be described only as‘somewhat interested’in
European affairs, with less than 4% saying they were‘very interested’(Aarts & van
der Kolk 2006). Similar to the situation in France, all major parties (representing 85%
of parliamentarians), the employers association, the trade unions, and mainstream
newspapers all stood behind the yes campaign, turning the referendum into a
confrontation between the Dutch political elite and citizens (The Economist, May 21,
2005).

Figure 4: What are all the reasons why you voted ‘No’at the referendum?
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While it is true that within a nation state regional interests often prevail over
national interests as well and political parties can easily exploit national referenda by
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blurring the focus of the issue for political gains, the existence of a PS means that the
nation as a unit of solidarity is necessarily given significant consideration in the
process of reason-giving. The more an argument runs counter to this basic principle
the less it will be considered legitimate in the PS. Pertaining to the CT, it is true that
the debates preceding national referenda are by definition meant to be‘national’, it is
nonetheless significant that to the extent citizens did participate in EU
Constitution-making, nationality turned out to be the only visible cleavage in the
process. This is where the existence of an EPS could have made a difference.
Post-referendum surveys in both France and the Netherlands indicate that the‘yes’
voters were mainly motivated by factors with a European dimension, while the‘no’
voters were more preoccupied with dissatisfactory domestic situations (Flash EB 171
& 172; Ipsos 30/05/2005). In other words, the presence of parochialism is in itself not
a problem; the problem lies, rather, in the fact that the elitist belief that parochialism
can and must be transcended failed to resonate with ordinary citizens. Unsurprisingly,
the national debates only produced—as Jean-Luc Dehaene had put it—‘answers to
questions other than those which had been asked.’

Conclusion

The Constitution-making experience is full of paradoxes. In spite of the rejection
of the CT, the origin and design of the process revealed an increased level of elite
sensitivity towards the frustration of the European citizens about being bound by but
having no say in European policies. On the other hand, the elites recognition of the
problem and efforts to engage citizens failed to translate into effective communication.
The horizontal and vertical functions of a PS discussed in this article show that
meaningful European-wide policy debates cannot begin to take shape until an EPS is
existent to sustain a constant flow of information, opinions, and counter-opinions.
Hence, the reason that the EU needs a PS is not that every‘normal’democratic state
has one but that a PS performs functions that the EU cannot do without. In a
democracy, political discourses that include different voices help the polity to
continually reconstitute itself to more appropriately acknowledge and represent the
values and vital interests of its people (Neyer 2006: 781).

In the EU, even with strong elite consensus on the urgency to reconstitute the
Union to better represent the values and interests of its people, the absence of a
communicative space that could help individuals to make sense of the European
affairs, facilitate a shared way of understanding the world, and create a common
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identity means that a legitimate guidance for such a reconstitution is missing. No
democratic government can rule without constantly tending to the repeated
expressions of the popular will; it is unrealistic to expect that the EU can be an
exception. If no thoughts are put into the fundamental problem of facilitating the
emergence of an EPS, no‘periods of reflection’and‘calls for debates’will alleviate
the frustration, as citizens will not know what to reflect upon.

This diagnosis, however, brings us to the second paradox: Attributing the failure
of the Constitution-making process to the absence of an EPS is to call for measures
that could facilitate the emergence of an EPS. Amongst the plausible measures,
ironically, are exercises such as Constitution-making. Indeed, as was mentioned
before, the Constitution-making process was seen by many as a catalyst for the sense
of European solidarity. Seemingly, thus, the Union is locked in a vicious cycle: The
lack of an EPS reduces the likelihood that the catalyst could succeed in fostering a
shared identity, while the absence of an effective catalyst reduces the chances for the
emergence of an EPS. This situation reappears in the aftermath of the rejection of the
CT. One of the key measures taken by the EU in the‘reflection period’was the
Commission’s‘Plan D’(‘D’for democracy, debate, and dialogue). Failing to address
the broader implications of the absence of an EPS, the Commission repeats the pattern
of the Future of Europe debate and the Constitutional Convention and urged national
governments to—yet again—seize the opportunity provided by the Planto ‘kick start
the debates and to act as a motor for European change’(IP/05/1272). While in view of
facilitating an EPS,‘Plan D’was both welcoming and necessary, programs like this
will yield only limited results if the analysis of this article is valid.

Rather than seeing Constitution-making, Plan D, and the EPS as elements
constituting an unbreakable‘vicious circle’and doomed to fail, however, the
relationship between the catalysts and the EPS can be seen as mutually facilitating.
Hence, a failed attempt to adopt a Constitution and lukewarm reactions to initiatives
such as Plan D can nonetheless have cumulative effects on bringing the Union closer
to a condition conducive to the emergence of an EPS. The more public-sphere-like the
European communicative space becomes in the process, the more likely that future
initiatives of European-wide debates will become genuine public debates with broad
participation. The presence of an EPS does not, however, guarantee the eventual
ratification of a European Constitution, as the point of the EPS is not, as Moravcsik
had reckoned, to‘muster greater popular support for EU institutions’(2005: 374), but
to find out, more accurately than is possible under the current circumstances, what
kind of Europe the Europeans want. A democratic EPS will give all views—including
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those that question the very existence of the EU—a chance to be heard, discussed, and
contemplated upon. In the presence of an EPS, policy makers can be more confident
in interpreting polling results: a‘No’in a referendum means‘No’to the question
asked rather than to the individual or party in power. Moreover, an EPS will reduce
the uneasiness among the citizens in that, even for citizens choosing to pay little
attention to European affairs, the existence of an EPS composed of anonymous
speakers and audiences can give them confidence that‘somebody out there’is paying
attention and monitoring European policy-making.
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NOTES
1 Juncker, Barroso, and Borrell expressed this view at a press conference in June,

2005. Whether or not a valid interpretation of the‘no’vote, this view was taken by
many as yet another example of elite arrogance (Dempsey and Bennhold 2005).

2 Interview with a Conventionnel, April 2004, Strasbourg.
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Abstract
How can we reconcile the transparent and inclusive Constitution-making process with
the rejection of the Constitutional Treaty? I argue that even though the communicative
channels were opened to encourage participation, they were not utilized because of
the absence a European public sphere (EPS). Stressing that the concept of public
sphere only became relevant owing to the functions it performs to make democracy
possible, I demonstrate that an EPS never emerged to allow the Europe-wide public
use of reason. The findings of this article, namely that the absence of the EPS
deprived citizens of the right to meaningfully participate in the Constitution-making
process, have far-reaching implications for the future of the Union. The ratification of
the Treaty will not be the last challenge of its kind. Unless the importance of the EPS
is taken seriously, the perpetuating elite-citizen gap will result in the same mistake to
be repeated time and again.

Introduction

In spite of opinion polls indicating the likely rejection of the Constitutional
Treaty (CT) by the French and Dutch voters, the panic and disbelief among the
European political elites following the referendum revealed that the elites were utterly
unprepared for the negative results.‘What’s wrong with them (meaning the‘no’
voters)?’seemed to be the common question beleaguering their thoughts (Blair 2006).
What was wrong, for the elites, was that the voters failed to understand the CT. Had
they understood it, the results would have been different.1 The political elites were not
the only ones stunned by the results. The press described the Frenchreferendum as ‘a
masterpiece of masochism’(Liberation) that‘turned everything upside down’(Le
Figaro). De Telegraaf noted that even though the Dutch‘nee’was much expected,
particularly following the French‘non,’‘nobody foresaw the vote against to be so
massive.’Even veteran scholars of European integration were betting, at the eve of the
referendum, on a‘petit oui’(Ross 2005).

There were, however, good reasons to believe that voters would approve the
Constitutional Treaty. Among other things, narrowing the elite-citizen gap, fighting
the problem of popular disengagement, and enhancing the democratic legitimacy of
the European Union (EU) were what instigated the decision to create a Constitution in
the first place. The fact that the Convention was unprecedented in its openness and
inclusivity also enhanced the expectation that the European citizens, seeing the
drafting of the Constitution unfolding in front of them and with the opportunity to
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participate, would find the Constitution at least acceptable.

How can we reconcile the discrepancy between the transparent and inclusive
Constitution-making process on the one hand and the rejection of the CT by the voters
on the other? I argue that even though the communicative channels were opened to
encourage the participation of citizens, they were hardly utilized because a European
public sphere (EPS) was not present to sustain effective information flow and
meaningful debate among citizens and between elites and citizens.

Contradiction: Transparency, Inclusivity, and Rejection

The origin of the Convention depicts the degree to which the European elites had
been troubled by the problem of democratic deficit. In his Humboldt University
speech in May 2000, Joschka Fischer expressed his concerns that the process of
European integration had been viewed as an undemocratic project, run by a faceless,
soulless Eurocracy in Brussels. To tackle the problem, Fischer proposed the launching
of a debate on the constitution of the EU. The speech was widely reported and
commented upon by newspapers in the Member States and spurred a series of
responses from European political leaders. While views expressed ranged from
federalism to intergovernmentalism, all agreed that making the people’s voice heard
was the top priority. As a result, the‘Declaration on the Future of the Union’attached
to the Treaty of Nice formally called for‘a deeper and wider debate about the future
of the European Union,’with participation from all interested parties. At Laeken in
December 2001, the leaders agreed on the Convention method as the way to produce
the final product of the debate.

Given that the common concern of getting closer to the citizens brought the
Constitutional Convention into being, it was unsurprising that in designing the
drafting procedure the elites endeavored to make all communicative channels open to
the public. In order to ensure broad participation and transparency, an online Forum
was created. To reach non-internet-users, the Convention organizers wrote to the
editors of all the major newspapers to encourage the media to launch debates of their
own on the future of Europe (CONV 14/02:6). Lest the exercise of listening to the
citizens became mere rhetoric, the Convention devoted four months—the‘listening
phase’—to identifying people’s expectations and needs from the EU. In the course of
the Convention, with the exception of activities within the Presidium, all the
discussions, records, documents, and written contributions exchanged among the
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Convention members were made available on the Convention website. In addition, a
list of all Convention members with their contact details was available on the website
for public use. Citizens could also attend the plenary sessions by contacting the
visitors service of the European Parliament (CONV 9/02). A Conventionnel noted that,
‘up until now, there had been no such public debate with such readily available public
information about the major reform in the EU.’2

As a deliberative body, voting was ruled out as a way to determine the consensus
among the Conventionnels. Hence, while intergovernmental negotiation was
unsurprisingly still a persisting element in the process, remarkably, the Convention
saw representatives of Member States and EU institutions, ranging from federalists to
euro-skeptics, leftists to conservatives,‘deliberated on all issues related to the EU,
examined all possible reforms, expressed in public the largest spectrum of arguments
ever made about the EU’in the course of the Convention (Magnette 2003:2). Owing
to its composition, transparency, and deliberative style, many came to believe that the
Convention had‘proved its worth’and achieved more than an IGC would ever have
(Closa 2004:204; Eriksen and Fossum 2004; Maurer 2003; Magnette 2004; Interview
with Conventionnels 2004). Those who criticized the EU because it had been built
behind closed doors had, as a result of the Convention,‘lost their argument’
(Magnette 2003:2).

In making sense of the no vote in the aftermath of the referenda, public discourse
and opinion polls pointed to factors such as unemployment, fear of globalization and
Eastern enlargement. These factors cannot, however, answer why citizens still voted
‘no’when all communicative channels were made open to make them the co-author of
the document. Given the impressive efforts to engage the citizens, concerns over
unemployment, globalization, and Eastern enlargement should have been addressed
during, not after the drafting process; why weren’t they? It is easy to criticize the
Constitution as yet another product of elitism; as Blair had put it,‘we locked
ourselves in a room at the top of the tower and debated things no ordinary citizen
could understand’(Blair 2006). Yet this is to forget that a European-wide debate on
the future of Europe was launched a year before the Convention. During that period
and at the inception of the Convention, the political elites did put out flags and wave
at the people, trying to catch their attention. Why was the connection not made? It is
true that all constitutions are written by elites. It is also true that in national contexts,
voters regularly say‘no’to their political elites through referenda. The difference with
the CT, however, is that it was explicitly about the problem of popular disengagement
and ways to change it. In fact, contrary to the intention of narrowing the elite-citizen
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gap through Constitution-making, the process only revealed and magnified how deep
and wide the gap is.

The key problem, I argue, is the absence of an EPS. Without an EPS to sustain
meaningful cross-level and transnational communications, the so-called
‘European-wide debates’and‘dialogues’were launched in a vacuum. Hence, when
the‘Europeanized’elites came up with transnationalized solutions, the European
voters, confined in the public spheres they resided in, could only test those solutions
against‘national’experiences and‘national’visions; they found, unsurprisingly, the
solutions unacceptable. By the same token, the inability of the elites to discern the
will of the people during the drafting process is also just a natural result of the
absence of an EPS. The absence of an EPS perpetuates the discrepancy and the
conflicts between the‘Europeanized top’and the‘un-Europeanized bottom,’as was
epitomized in the Constitution-making experience.

Functions of the Public Sphere

The public sphere (PS) is a realm of our social life that hosts myriads of public
forums, links small, private circles of discussion into larger, public conversations.
Woven by a variety of media—print, electronic, and face-to-face encounters—it
occupies the space between the scattered, ill-informed, and poorly developed private
opinions on the one hand, and the approximated public opinion on the other. By
synthesizing streams of communication and sustaining the public competition of
private arguments, the PS helps to channel relevant societal problems into topics of
concern that would allow‘the general public to relate, at the same time, to the same
topics’(Habermas 2001: 17). Even though the media are multiple in a PS, the
exchanges taking place are inter-communicating.‘The discussion we may be having
on television right now takes account of what was said in the newspaper this morning,
which in turn reports on the radio debate of yesterday, and so on. That’s why we
usually speak of the PS, in the singular’(Taylor 1995:259). What takes place in a PS
is a collective effort of truth-seeking both in the sense of objectively/scientifically
determining cause-and-effect relationships and subjectively/normatively
building/renewing the value-system of a society (Risse 2000). The PS gives
deliberation a‘spatially and temporally extended form ofpublicity’(Bohmann 1996:
43), which helps to relieve the constraint of‘deliberative economy’where the
legitimacy of deliberative results remain questionable due to the fact that participation
in a given time and space can never be broad enough to include all. With the presence



6

of a PS, the idea of legitimacy can be detached from‘a head count of (real or
imaginary) reflectively consenting individuals’(Dryzek 2001: 657).

The PS is important not just to those who have much to say and who want others
to listen. Being a social space sustaining a shared way of comprehending the world
both in terms of facts and values, it is important to those who feel they have little to
say as well. In a PS, therefore,‘actors not only communicate among themselves but
also address their communication to a third other, i.e. to an audience.’(Trenz and Eder
2004:9). The information, analysis, and viewpoints made readily available in a PS
help the silent individuals to make sense of the overwhelmingly complicated public
affairs. The PS is hence not just where the political agenda is settled, but also where
individual preferences are shaped (Neyer and Schröter 2005:6).

To better understand the PS, it may be helpful to distinguish its functions
between horizontal and vertical ones. Horizontally, the PS performs society-making
functions by connecting citizens with one another. Vertically, it allows public opinion
to steer public policies, hence connecting the society with the state.

The literature of deliberative democracy illuminates how the PS, inherently
deliberative in its operational logic, serves to connect citizens with one another.
Unlike aggregative democracy, which aims at gathering individual preferences and
transforming these preferences into a collective choice in as fair and efficient a way as
possible, the deliberative approach arrives at collective decision-making through open
and un-coerced public reasoning among equals. In aggregative democracy, citizens
are treated as atomized individuals. Since the interests of each individual are
sacrosanct, there is no need for citizens to leave the private realm of personal interests
to interact with others with similar or dissimilar preferences. Deliberative democracy,
in contrast, envisions a distinct idea of a public formed from the interaction of citizens.
Reaching a collective decision is a process of reason-giving whereby the initial
preferences of individuals are subject to modification. The point of public deliberation,
thus, is not to discover the‘correct’answers, but to ensure that as many points of view
as possible are considered. The outcomes of the democratic process are legitimate
only if they receive reflective assent from all that are subject to the decision (Miller
2000; Cohen and Sabel 1997; Young 2000; Bohmann 1996; Cohen 1989; Manin
1987).

This logic of deliberative democracy implies that the PS does not simply help a
society to define what it wants, but by being reflective, it also helps the society to
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define and thematize itself (Eriksen & Fossum 2002; Schlesinger & Fossum 2005). It
is not just a sphere in which a ready-constituted people debates and decides what
institutions and policies it should have, but also a communicative space that helps to
constitute social solidarity and create culture (Calhoun 2002). Deliberation within the
PS hinges not on‘the assumption of macro-subjects like the“people”of“the”
community but on anonymously interlinked discourses or flows of communication’
(Habermas 1992:11). It enables a collection of persons to transform into‘a people’
entitled to govern itself democratically (Calhoun 2002).‘Collective identity has to be
made rather than merely discovered’(Eriksen 2000:55).

This understanding of the PS is the basis on which scholars like Habermas and
Weiler refute the idea that the existence of a fixed demos—by whom and for whom
democratic discourse takes place—must precede democracy. For these scholars, the
relationship between‘demos’and‘identity’on the one hand and‘democracy’and the
‘praxis of citizens’on the other is considered mutually constitutive, with the PS being
the indispensable medium that makes solidarity among strangers possible (Habermas
1992, 1995, 2001; Weiler 1995, 2001; Offe 2002; Risse 2003; Van de Steeg et al.
2003; Eriksen & Fossum 2004; Eriksen 2005; Zürn 2000; Caporaso 2005).
Understood this way, Demos refers not to the coming together of a shared ethnos
and/or organic culture, but of‘shared understanding of rights and societal duties and
shared rational, intellectual culture which transcend organic-national differences’
(Weiler 1995: 243-4). The normative requirements of the democratic process—such
as autonomous individuals with freedom of opinion and information—and the
democratic process—such as elections—are seen as mutually reproductive (Zürn
2000: 186).

Beyond generating public opinion, social solidarity, and identity, a PS also has
the vertical functions of empowering the citizens to hold the state accountable and to
challenge, inflect, and steer public policies (Fraser 2005:40; Taylor 1990:98).‘The
public sphere is not prior to or independent of decision-making agencies but is created
and formed in opposition to them—as a vehicle to test the legitimacy of legal
provisions and as a counterweight to governmental power’(Eriksen 2000:55). In fact,
what gave birth to the emergence of the bourgeois PS in the 18th Century in the first
place was precisely the need of the private people (the bourgeois) to come together to
confront the absolutist state through the public use of reason (Habermas 1989: 27;
Taylor 1995: 217-8). Within the bourgeois PS,‘the best rational argument and not the
identity of the speaker was supposed to carry the day’(Forbath 1998:982). The
emphasis of reason and de-emphasis of status effectuated an equal relationship
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between policy-makers and policy-receivers and made the notion of self-rule plausible.
The government is put under the pressure to rule in the midst of a reasoning public.
Hence, in taking their decisions, parliaments and courts must concentrate and enact
what has already been emerging out of debate among the people. At the same time,
the legislative deliberation that is made public further informs public opinion and
allows it to be maximally rational (Taylor 1995:264).

Democracy is least constrained and most authentic in the‘communicatively
fluid’PS (Cohen and Sabel 1997:339). Unlike deliberations within the formal political
system (where public policies are produced), mass communication within the PS
(where public opinions are formed) is relieved of the burden of decision-making. This
has the effect of intellectualizing the deliberation within the sphere and elevates the
quality of collective truth-seeking (Habermas 1996; Flynn 2004). Whereas the PS has
no capacity to solve problems on its own, it can act as a sounding board for problems
that need attention, amplify the pressure of problems, and oversee the way the
problems are handled inside the formal political system. The informal PS is to act as a
‘context of discovery,’while institutionalized deliberative bodies take on the role of a
‘context of justification’(Flynn 2004). Without information drawn from the former,
even if it intended to, the state will be unable to remain sensitive to the influx of
issues, value orientations, and programs originating from the society, and be bound by
the approximate consensus emerging from the informal communication to more or
less rational premises.

Circumventing the No EPS Problem?

If the existence of a PS is crucial for democratic legitimacy at the national level,
there is no reason to think that a supra-/trans-national governing relationship can be
democratically legitimate in the absence of a PS. In fact, signs of the detrimental
effects of the absence of an EPS have been unfolding for some time. In tackling the
legitimacy problem of the EU, some treat the absence of an EPS as irremediable and
suggest solutions that could presumably circumvent the problem of no PS. Grimm, for
instance, argued that the strong links between the individual and the governing bodies
required of democracy are absent at the European level. Decisional power, therefore,
should remain at the state level, where the mediation processes including the
communication media, political parties, and citizens associations are better developed
(Grimm 1995). Similarly, Scharpf argues that since the EU lacks the‘thick’collective
identity to justify the binding effect of a majority decision, to legitimize the EU,
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efforts should be focused on decreasing the Union’s problem-solving deficits (Scharpf
1999). Circumventing the no EPS problem, hence, the mainstream literature considers
the legitimacy of the EU to derive from either the representative mechanism inherent
in the design of the institutions (the representation model), or the problem-solving
capacity of EU governance (the regulatory-state model), or both (Caporaso 2005;
Dehousse 1998). A closer examination of these arguments, however, reveals the
limitations of tackling the EU’s legitimacy deficit by working around the problem of
no PS, for the persisting absence of the EPS severely discounts the effects of the
measures and institutional designs aimed at legitimating the EU.

At the core of the representation model is the notion that citizens in a democracy
are empowered to‘throw out the rascals’that ill represent their interests. Within the
EU context, the‘rascals’that the citizens are supposedly empowered to‘throw out’
should be found in the European Parliament, the Council, and the national parliaments.
The reality, however, is that given the nebulous way the competencies are assigned, it
is unrealistic to expect voters to make informed decisions about throwing out
representatives that performed poorly with respect to EU affairs (Christin, Hug, and
Schultz 2005). The European elections, for instance, are hardly ever determined by
European issues. This phenomenon not only deprives voters of the opportunity to
influence EU affairs but also deprives them of the opportunity to become familiar
with and understand European affairs through elections. In the case of the Council,
national executives continue to be judged almost exclusively according to their
performances at home even though they are legislators in the EU context. In fact, due
to the limited knowledge of the citizens with regard to European affairs, national
executives have long used the EU as the scapegoat for unpopular policies. If it is
unrealistic to expect voters to throw out the rascals in the European Parliament and
the Council, it is even less realistic to expect voters to hold national parliamentarians
responsible for policies produced by the EU. Given how little voters understand
European affairs, national parliamentarians’time and energy invested in European
affairs are unlikely to catch the voters’attention and secure votes for national
parliamentarians.‘No demand, no supply’can largely explain the‘it’s not my job’
mentality pervasive among national parliamentarians towards the EU.

In contrast to the input-oriented, procedural democracy embodied in the
representation model, the regulatory-state model focuses on consequential democracy
and output-oriented legitimacy. The point of the EU is not to follow majority rule and
maximize the representativeness of its institutions but to fulfill its role as a specialized,
independent regulator (Majone 1994; 1998; 2006). The model acknowledges the



10

redistributive implications of efficiency-enhancing policies, but insists that the
redistributive problem can be easily resolved if the efficiency gains are large enough
to compensate the losers.

The question then, in view of the absence of an EPS, is who should determine
whether the efficiency gains are‘largeenough’, who the losers should be, and how
they should be compensated. The model points out that the two-stage decision-making
process of the EU—problem solving followed by bargaining—is ideal for resolving
this problem: Member States that are negatively affected in the first stage can be duly
compensated in the bargaining stage (Majone 1998: 28). This argument would have
been more convincing had‘nationality’been the only cleavage in the competition of
resources. Given that EU regulation policies affect different domestic actors
differently, the empowerment of the national executives to single-handedly identify
problems, set agendas, and determine how the costs and benefits should be distributed
can hardly be justified. Moreover, specialized knowledge of experts does not
necessarily embody disinterested solutions to problems (Calhoun 2002:165; Caporaso
2005). Determining where‘facts and norms merge’is an exercise that requires the
involvement of more than just a circle of experts and interest groups and must refer to
deliberation that takes place in the PS (Habermas 1996; Steffek 2003). Even theories
of deliberative supranationalism, directly-deliberative polyarchy, and network
governance (Joerges and Neyer 1997; Joerges 2002; Eriksen 2000; Eriksen & Fossum
2002; Cohen and Sabel 1997; Eising and Kohler-Koch 1999), which stress the
importance of deliberation and direct participation, fail to address the problem that
these so-called deliberative processes are limited to‘trans-national networks of
stakeholders’ and ‘sporadic discourses among the editorials of high-quality
newspapers’ (Neyer and Schröter 2005:6). 

Absent an EPS, relevant interests are systematically excluded from the various
specialized committees and policy networks in the EU. The epistemic quality of
deliberation, in other words, is achieved at the expense of broad participation (Eriksen
2000; Neyer 2006). In emphasizing the importance of‘reason-giving’by independent
agencies in the process of policy-making, Majone cites the American APA
(Administrative Procedure Act) as a way for the EU to ensure the accountability of
independent agencies. The problem is, the disclosure of the data, methodology,
reasoning, and evaluation of consequences can only become meaningful to the public
if there exists a medium consisting of news analysis, op-eds, and commentaries,
in-depth reports with arguments and counterarguments that refer to and refute one
another. Such a medium, which helps the public to understand and assess the impact
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of the new regulations, is absent in the EU.

To summarize, tackling the EU’s legitimacy problem by dismissing the absence
of an EPS as either unimportant or irremediable has proved problematic. In a
democracy, representative institutions and problem-solving capacities can yield
legitimate public policies only when the representation and problem-solving
mechanisms are embedded in a stable and lively PS where unorganized and
anonymous communications are constantly taking place to help citizens to make sense
of public affairs.

Is There a European Public Sphere?

That Europe lacks a PS is not a view shared by all. The existence of European
audio-visual spaces (newspapers, television, internet), academic debate, representative
assemblies, cross-border social movements, NGOs, and identity politics indicates that
an EPS is‘not totally missing’(Eriksen 2000; 2005; Eriksen & Fossum 2002). Others
use content analysis of media reports to demonstrate that an EPS is present. Trenze
analyzed news coverage of European governance and policy-making in the quality
press of the Member States during the year 2000 and found that an average 35.2% of
all the political news articles in individual newspapers are European political
communication (Trenz 2004). For Risse and Van de Steeg et al., Trenz’s criterion
speaks only of the necessary condition for an EPS. To claim that an EPS exists, the
various national public spaces need to be interconnected through a common discourse
that frames particular issues as common European problems. In the common
discourse, fellow Europeans must be treated as legitimate participants, using similar
frames of reference, meaning structures, and patterns of interpretation. Applying this
set of more stringent criteria, the scholars found, as did Trenz, that a fledgling EPS is
indeed present (Risse 2002, 2003; Van de Steeg et al. 2003).

If we heed the functional aspects of the PS highlighted in the previous sections,
however, it becomes clear that content analysis of media reports looks only at the
‘delivering end’(voice utterance) of the PS and tells us nothing about the‘receiving
end’(whether readers/audience have become better informed and more capable of
making sense of EU affairs) of the sphere. The mere free flow of‘flat’information
and voice utterance in a cross-national space do not by themselves constitute a PS.
Rather, the claim that an EPS is present must be supported by empirical evidence
showing that the knowledge of, dialogue among, and power to influence European
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public policies by the citizens have not only increased but also transcended the
national boundaries.

Surveys show that the knowledge of citizens about the EU did not correspond to
the rapid growth of competencies in the EU and increased only marginally over the
past decade in spite of the increased European news-reporting (figure 1).

Figure 1. Self-perceived knowledge of the EU
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Similarly, the awareness of the EU institutions through media improved only
marginally over the past seven years (figure 2). The percentage of respondents that
had heard of the Council of Ministers—arguably the most powerful institution in the
EU—rarely exceeded 65.
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Figure 2: Awareness of the EU institutions: Have you ever heard of….
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Compared to the 37% of the respondents in a recent European Voice survey who
said they do not understand the way their national governments operate, 64% of the
respondents said they do not understand the way the EU institutions operate. More
significantly, a large majority (82%) feels that the EU institutions communicate
poorly with them (European Voice 2006).

Overall, the Europeans do not seem to be satisfied with the amount of EU news
covered by national media (figure 3). In spring 2004, when the European Convention
was concluding its work, as many as 42% of the respondents felt that the media
coverage of the EU was too little. There is no steady improvement of citizen
perceptions towards the amount of media coverage on the EU over time.

Figure 3: Assessment of amount of news coverage of EU affairs
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The indifference of the citizens towards EU affairs is also evident in surveys that
asked citizens how much attention they paid to a list of issues. Invariably over the
years, EU affairs ranked behind social issues, the environment, sport, culture, the
economy, politics, and foreign-policy/international affairs (EB 52, 55, 57). When
asked about the frequency of talking about national or local issues in a recent survey,
44% answered‘everyday’, 8% answered‘hardly ever’. When asked about the
frequency of talking about European issues, in contrast, only 7% answered‘everyday’,
and 29% answered‘hardly ever’(European Voice 2006).

The current form of debate and information dissemination in the EU is therefore
a long way from the kind of public deliberation seen in a PS with the horizontal
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function of society making and the vertical function of policy steering. Having long
been an elite game, European integration had provided European political elites
enormous opportunities to socialize with one another within the EU institutions. From
the European Council, Commission, and Parliament to the countless committees,
political elites from different countries have been socialized to the effect that, even
where the stands remain diverse, they can not only communicate with one another
effectively, but also produce binding policies efficiently. (Wessels 1998; Zürn and
Checkel 2005; Hooghe 2001, 2005; Beyers and Dierickx 1998; Beyers 2005).

Outside the formal institutions, the elites are increasingly served and addressed
as a single entity by a specialized European media structure composed of newspapers
such as the Financial Times and The Economist (Schlesinger and Kevin 2000). The
EU norms and cultures resulting from such socialization further creeps—through the
process of‘Europeanization’—into the operation of national and sub-national
governments and even non-governmental groups (Wessels 1998; Kohler-Koch 1999).
As a contrast, opportunities for facilitating better understanding and communication
among citizens hardly exist. The so-called‘public reasoning’and‘truth-seeking’
within a PS that might result in the modification of individual preferences are taking
place only within small circles in the EU. Where the Europeans are supposed to be
defining the contour of‘Europe’and thematizing the European society, the elites are
doing this for them.

If the horizontal, society-making functions of a PS are absent in the European
context, it is even less likely that, vertically, the European communicative space is
present to act as a sounding board and empower the citizens to challenge, inflect, and
steer public policies. Consequently, none of the EU institutions can, even if it intends
to, enact what has already been emerging out of debate among the people. Some see
the absence of an EPS as a natural result of the low saliency of issues dealt with at the
European level: When the EU begins to deal with issues that are the more immediate
concerns of the citizens, the contentiousness of the EU politics will lead to the
emergence of an EPS (Moravcsik 2005:374). Implicit in this argument is an elitist
bias that takes the policy-makers’exclusive agenda setting power for granted. It
misreads the lack of means for citizens to participate in the EU affairs as apathy by
choice: Where a PS does not exist; citizens are unable to understand, sort out, and
determine the salience of issues and the desirability of placing new issues on the EU
agenda. The prevailing journalistic styles of reporting EU news, which inform citizens
about legislation only after their adoption and leave out the vital details of what
influences had been exerted and by whom, only reinforce the perception that public
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opinion matters little (Schlesinger and Kevin 2000:216).

Absence of EPS and EU Constitution-Making

While it was hoped that the Constitution-making process could serve as a
catalyst for creating solidarity among the citizens (Habermas 2001; Closa, Fossum,
and Menéndez 2005), in the absence of an EPS, it is unrealistic to expect citizens to
suddenly change their habits and become engaged the moment the political elites
summon them to participate in a European-wide debate. Given that a PS is where
private people come together to reason, an EPS could be fostered neither top-down
nor overnight. There is little wonder, then, that the one-shot attempt to create an EPS
by bringing citizens onboard early on in the process of Constitution-making was
unsuccessful. A document produced with a high degree of‘transnationalness’and
concerned with collective problems was, therefore, still tested by citizens in an almost
exclusively nationalistic way.

Throughout the course of the Constitution-making process, the citizen
knowledge level about the CT remained low. A comparison between surveys
conducted in June 2003 and October 2003 shows that once the intensive media
coverage of the Convention died down, citizen knowledge of the Convention dropped
from 45% in June 2003 to 39% in October 2003 (Europe-Flash EB No 142/2:5). Only
four countries out of 25 had a majority of respondents having heard of the Convention
even after the presentation of the Convention’s work to the European Council. As to
the objective knowledge about the Convention, the type of text elaborated by the
Convention remained unknown to most European citizens. Even during the period
when the referenda in France and the Netherlands were attracting a lot of media
attention, the interests and knowledge of citizens in the other Member States remained
low (Eurobarometer 63:138). While the number of citizens who had never heard of
the Constitution decreased by fifteen percent between Autumn 2004 and Spring 2005,
with the exception of France and the Netherlands, the corresponding increase in the
number of citizens who had heard of the Constitution was found mainly in the group
that‘knew very little about’(up 14%) rather than the group that‘knew the contents of
the Constitution’. The entire Constitution-making process, in fact, barely made any
difference in citizens’self-perceived knowledge of the EU (Figure 1).

On first sight, the debates in France and the Netherlands prior to the referenda
appear to be good evidence that citizens did participate in the European-wide debate.
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A closer look, however, reveals that the debates that seemingly involved ordinary
citizens had come too little too late. They were neither an integral part of the‘debate
on the Future of Europe’nor of the drafting process. In fact, the CT was not even
necessarily the focal point. The exploitation of the campaign by domestic parties not
only failed to invoke the European perspective in voters, but also had the effect of
‘re-nationalizing’the debate that was made European by the elites.

In France, the choices of politicians to put their weight behind either Yes or No
were determined more by domestic party politics than by the content of the
Constitution. The campaign saw the unfolding of a power struggle among and within
political parties—particularly within the Socialist Party between Laurent Fabius and
François Hollande. Fabius’move to champion the No campaign, for instance, was
seen as a calculated decision to rally the radical left to position himself as the left’s
candidate for the presidential election (Financial Times, 2005). That the debate was
dominated by national rather than European concerns was also demonstrated by the
fact that both camps exploited the strategy of Anglo-Saxon bashing. While Chirac
insisted that saying yes to the Treaty is saying no to the Anglo-Saxon liberalizing
agenda, the No camp threatened that saying yes to the‘pro-America British plot’is
saying yes to ultra-liberalism and surrendering to the invasion of the‘Polish
plumbers’and the‘evil forces of globalization’. The No camp also cunningly equated
saying yes to the CT with‘saying yes to Chirac.’As to the degree to which citizens
perceived they had been informed, according to a survey conducted in November
2004, only 4% felt they were‘very well-informed’, while 27% felt‘very
poorly-informed’(CSA Survey conducted on November 16-17, 2004). With regard to
citizen interest in the debate leading to the referendum, 27% of the respondents said
they were interested, while 71% were not (CSA Survey conducted on December 9,
2004). As the referendum approached, however, the interest level of the public did
eventually pick up (Sofres Survey conducted between March and May 2005).

In the Netherlands, the campaign was noticeable for the‘non-debate’. The
inexperience of the government in running a referendum contributed to the
underestimation of the efforts required to win the referendum (Harmsen 2005). A
post-referendum survey shows that‘lack of information’(32%) was a far more
important reason given by the‘no’voters than‘fear of the loss of national
sovereignty’(19%) for opposing the Constitution (Figure 4). To the extent that the
debate did take place, the dissatisfaction and pessimism with domestic politics,
stagnant economy, and the future of the society became the core concerns, while the
CT per se received little attention (de Beus 2006). Even after the referendum



18

campaign, most citizens could be described only as‘somewhat interested’in
European affairs, with less than 4% saying they were‘very interested’(Aarts & van
der Kolk 2006). Similar to the situation in France, all major parties (representing 85%
of parliamentarians), the employers association, the trade unions, and mainstream
newspapers all stood behind the yes campaign, turning the referendum into a
confrontation between the Dutch political elite and citizens (The Economist, May 21,
2005).

Figure 4: What are all the reasons why you voted ‘No’at the referendum?
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While it is true that within a nation state regional interests often prevail over
national interests as well and political parties can easily exploit national referenda by
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blurring the focus of the issue for political gains, the existence of a PS means that the
nation as a unit of solidarity is necessarily given significant consideration in the
process of reason-giving. The more an argument runs counter to this basic principle
the less it will be considered legitimate in the PS. Pertaining to the CT, it is true that
the debates preceding national referenda are by definition meant to be‘national’, it is
nonetheless significant that to the extent citizens did participate in EU
Constitution-making, nationality turned out to be the only visible cleavage in the
process. This is where the existence of an EPS could have made a difference.
Post-referendum surveys in both France and the Netherlands indicate that the‘yes’
voters were mainly motivated by factors with a European dimension, while the‘no’
voters were more preoccupied with dissatisfactory domestic situations (Flash EB 171
& 172; Ipsos 30/05/2005). In other words, the presence of parochialism is in itself not
a problem; the problem lies, rather, in the fact that the elitist belief that parochialism
can and must be transcended failed to resonate with ordinary citizens. Unsurprisingly,
the national debates only produced—as Jean-Luc Dehaene had put it—‘answers to
questions other than those which had been asked.’

Conclusion

The Constitution-making experience is full of paradoxes. In spite of the rejection
of the CT, the origin and design of the process revealed an increased level of elite
sensitivity towards the frustration of the European citizens about being bound by but
having no say in European policies. On the other hand, the elites recognition of the
problem and efforts to engage citizens failed to translate into effective communication.
The horizontal and vertical functions of a PS discussed in this article show that
meaningful European-wide policy debates cannot begin to take shape until an EPS is
existent to sustain a constant flow of information, opinions, and counter-opinions.
Hence, the reason that the EU needs a PS is not that every‘normal’democratic state
has one but that a PS performs functions that the EU cannot do without. In a
democracy, political discourses that include different voices help the polity to
continually reconstitute itself to more appropriately acknowledge and represent the
values and vital interests of its people (Neyer 2006: 781).

In the EU, even with strong elite consensus on the urgency to reconstitute the
Union to better represent the values and interests of its people, the absence of a
communicative space that could help individuals to make sense of the European
affairs, facilitate a shared way of understanding the world, and create a common
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identity means that a legitimate guidance for such a reconstitution is missing. No
democratic government can rule without constantly tending to the repeated
expressions of the popular will; it is unrealistic to expect that the EU can be an
exception. If no thoughts are put into the fundamental problem of facilitating the
emergence of an EPS, no‘periods of reflection’and‘calls for debates’will alleviate
the frustration, as citizens will not know what to reflect upon.

This diagnosis, however, brings us to the second paradox: Attributing the failure
of the Constitution-making process to the absence of an EPS is to call for measures
that could facilitate the emergence of an EPS. Amongst the plausible measures,
ironically, are exercises such as Constitution-making. Indeed, as was mentioned
before, the Constitution-making process was seen by many as a catalyst for the sense
of European solidarity. Seemingly, thus, the Union is locked in a vicious cycle: The
lack of an EPS reduces the likelihood that the catalyst could succeed in fostering a
shared identity, while the absence of an effective catalyst reduces the chances for the
emergence of an EPS. This situation reappears in the aftermath of the rejection of the
CT. One of the key measures taken by the EU in the‘reflection period’was the
Commission’s‘Plan D’(‘D’for democracy, debate, and dialogue). Failing to address
the broader implications of the absence of an EPS, the Commission repeats the pattern
of the Future of Europe debate and the Constitutional Convention and urged national
governments to—yet again—seize the opportunity provided by the Planto ‘kick start
the debates and to act as a motor for European change’(IP/05/1272). While in view of
facilitating an EPS,‘Plan D’was both welcoming and necessary, programs like this
will yield only limited results if the analysis of this article is valid.

Rather than seeing Constitution-making, Plan D, and the EPS as elements
constituting an unbreakable‘vicious circle’and doomed to fail, however, the
relationship between the catalysts and the EPS can be seen as mutually facilitating.
Hence, a failed attempt to adopt a Constitution and lukewarm reactions to initiatives
such as Plan D can nonetheless have cumulative effects on bringing the Union closer
to a condition conducive to the emergence of an EPS. The more public-sphere-like the
European communicative space becomes in the process, the more likely that future
initiatives of European-wide debates will become genuine public debates with broad
participation. The presence of an EPS does not, however, guarantee the eventual
ratification of a European Constitution, as the point of the EPS is not, as Moravcsik
had reckoned, to‘muster greater popular support for EU institutions’(2005: 374), but
to find out, more accurately than is possible under the current circumstances, what
kind of Europe the Europeans want. A democratic EPS will give all views—including
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those that question the very existence of the EU—a chance to be heard, discussed, and
contemplated upon. In the presence of an EPS, policy makers can be more confident
in interpreting polling results: a‘No’in a referendum means‘No’to the question
asked rather than to the individual or party in power. Moreover, an EPS will reduce
the uneasiness among the citizens in that, even for citizens choosing to pay little
attention to European affairs, the existence of an EPS composed of anonymous
speakers and audiences can give them confidence that‘somebody out there’is paying
attention and monitoring European policy-making.
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NOTES
1 Juncker, Barroso, and Borrell expressed this view at a press conference in June,

2005. Whether or not a valid interpretation of the‘no’vote, this view was taken by
many as yet another example of elite arrogance (Dempsey and Bennhold 2005).

2 Interview with a Conventionnel, April 2004, Strasbourg.
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