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Abstract

First, the limitation period for the buyer's remedies for defective goods is now much
longer than it used to be. For moveable property, i.e. goods, the limitation period has
been lengthened - as a general rule - from 6 months to 2 years (§438 (1) no. 3 BGB).
This was, of course, a requirement established by the European Consumer Sales
Directive. However, German law has lengthened the limitation period for any sale of
goods, i.e. including business to business transactions. The risk of contractual liability
in the event of delivery defective goods under a sales contract has increased
substantially.

Second, the risk for the seller to become liable for compensation in the event of
defects is much greater than before. As mentioned above, under the old law, the buyer
was allowed to claim compensation only in exceptional cases, e.g. if the seller
fraudulently concealed a defect or if he gave a warranty for certain qualities of the
good sold. Under the new system of remedies, the number of situations in which the
seller is liable for compensation of the buyer’s loss in the event of defective goods has
increased dramatically. As a general rule, any delivery of defective goods amounts to
a breach of duty (8433 (1) BGB) and can thus trigger the buyer's claim for
compensation. According to §280 (1) sentence 2 BGB, the seller can only escape from
this liability if he proves that he was not responsible for this breach of duty.

The reform brought several new and drastic restrictions to the freedom of contract.
This is partially due to the influence of EC Law, and in particular the Consumer Sales
Directive. The new 8475 BGB makes the provisions of the BGB which govern the
sale of goods mandatory in cases of Consumer Sales, so that parties are not free to
deviate from those provisions to the detriment of the consumer. But freedom of
contract is also restricted in cases of sales other than consumer sales.
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