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ABSTRACT

A brand new life insurance product, which is known as investment-linked

insurance (ILI), was first introduced in Taiwan in 2001. The ILI is a new insurance

product, which combines traditional life insurance coverage with one or more separate

investment accounts. Unlike traditional whole life insurance policies, which carry


https://nscnt12.nsc.gov.tw/RS09/Modules/Personal/Personal_Researcher_index.aspx
https://nscnt12.nsc.gov.tw/RS09/Modules/Personal/Personal_Researcher_index.aspx

fixed death benefits and cash values, death benefits and cash values of the ILI vary in
accordance with the performance of a selected investment portfolio. Hence, the
distinguishing feature of an ILI is that premiums may be allocated to one or more
investment accounts, known as “separate accounts.” The policyholder may allocate
premiums (net of premium charges) among investment accounts that offer a wide
range of choices associated with different risks and opportunities from money market
and government bond accounts to domestic and international equity accounts. In
addition, the investment risks and returns of the separate accounts are borne by the
policyholder, who is free to terminate the policy should he or she become dissatisfied
with the rate of return on the ILI policy. Although Taiwan has amended its
Insurance law and related regulations in response of the ILI market development,
Without distinguishing the nature of the separate account from traditional “insurance,”
it is virtually impossible to ascertain the category of the contract formed between each
policyholder and insurer with respect to each such account and to determine which
laws and regulations, including those related to the supervision of mutual funds, are
particularly applicable to the administration of each such account. Based upon these
considerations, Part II of this paper aims first to clarify the nature of the separate
account in the ILI product from a theoretical perspective. Then, Part III will verify
the theoretical inference and its implementation from a comparative law perspective
through the discussion of the related laws and rules concerning the supervision of ILI
products in the United States. After affirming the character of the ILI’s separate
account, Part IV will examine the present laws and regulations in Taiwan and discover
the deficiencies of the current Taiwanese ILI supervisory system. Finally, Part V
proposes recommendations for the reform of the related laws and regulations pursuant

to the studies in previous parts of this paper.

KEY WORDS: separate account, investment-linked insurance, variable life insurance,

variable annuity.
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INVESTMENT PROFESSIONALS 3 (2005).
* Invest Wisely: An Introduction to Mutual Funds (hereinafter the SEC Guide),
http://www.sec.gov/investor/pubs/inwsmf.htm (last visited March 23, 2008).
* Barbara Remmers, Strengthening Mutual Fund Corporate Governance: A Security Design Approach
2 (2004) available at http://ssrn.com/abstract=516102.
*1d, at 2-3.
* Investment Company Institute, A Guide to Understanding Mutual Funds (hereinafter the ICI Guide)
Z;G (2006) available at http://www.ici.org/pdf/bro_understanding_mfs p.pdf..

Id, at 4.
7 Yk v E@Eﬂ B fﬁm@f,ﬂ{ F1 454-455 > 2 95 &F 9 F] |'5‘FT’1”§
a8 FLE 2 pord il k] €7R2 A= fad (inflation risk) ~ [ §3 5 @ (currency risk) ~ 55 [ (credit

risk) ?[J} Tzt [ (interest rate risk) & ) F[@*Baa (political risk)=" I?FE LICT Guide, supra note 45, at 7.
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IR &7 i 2 A > i R R LS e S e s TRy
##ﬁaﬁT”p}ﬁrVE fﬁ%my, mmaﬁﬁ&% > iy B B e e L~
ﬁ%*?ﬁ%ﬂmﬁﬁiﬂ@ﬁﬂﬁﬁkﬁ AR e 2 OV R e 3
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H [HELQ g 7“1(/(%1?[?2[ TEE ML F VY HIJTE 5T [FIELQ PRI W@EJEJIF
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* ICI Guide, supra note 45, at 7.

50 Id

YOI ISV S - U N BLASHAEN © SE 8 R R
e AR IJﬂ £ |§]7FF‘?§‘;1*J I/ t'[]HJ- ert o FEFLICI Guide, supra note 45, at 7.

% In the case of the purchase or sale of a single stock or bond, investors may acquire real-time (or close
to real-time) pricing information with relative ease by checking financial websites or by calling your
broker. You can also monitor how a stock's price changes from hour to hour — or even second to
second. Investment Company Institute, Questions You Should Ask Before You Invest in a Mutual Fund
(hereinafter ICI Q & A) 3 (2000) available at http://www.ici.org/pdf/bro_questions_p.pdf. Also see
Laurin B. Kleiman et. al., Forming, Organizing and Operating a Mutual Fund: Legal and Practical
Considerations in THE ABCS OF MUTUAL FUNDS 2007 169,198 (2007).

33 Christopher E. Palmer, Mutual Fund Governance: Legal Requirements and Industry Guidance,
SN049 ALI-ABA 91, 93 (2008).

SN G CH I [ﬁj%ﬁ 47 » F1 456 -

> ICI Guide, supra note 45, at 3.

¢ Griffin Systems, Inc. v. Washburn, 505 N.E 2d. 1121, 1123 (1987).

" 1CI Guide, supra note 45, at 3.

%505 N.E 2d. 1123 (1987).
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%l > Uy~ 4¥’F“KHHE‘IJ“’ TEe B T AL T ERRE IT l' AR £ SR
g “f?‘ P EST AT T EERN 1L VE‘H”&’/ ['ﬁx?ff}‘ﬂﬁ = R S P =
%LWJEIEHREJ [%ff? RIS Y S E R [r,g;f,yg@bmug\%ﬁ N;;g“
oo B R R SR LY P ffl SRR F IO TR
EIRE: &= S aNt TR I E N 4 Ee P == o b R I G
E'EVFEWFIJ“ P9 B i ‘/IFWI%?IEI : "Jl’%ﬁfﬁt SRR BRI
o TR AR GO - 7o SRR 2 T ’+§ﬁ‘;; %a’éﬂﬁ“*t JiCE -\ Ny
]'ﬂ(pro rata share ) » 5 E1E 532 'E]'l;ﬁj’ [ERASTE j[ﬁ’:z’ﬁ FEJL [ Jut': 2Ry
DEESELES FST?M 1 == fﬂ%lé*fﬁ%?‘r R R e AR
— o fi 5 o zmgiw[ VAR P R A ST BRI TE R D
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1= P i T B (U ) R T B S PR ¢ e
P gt gk » R fﬂﬁif NG5 ﬁfgrﬁ ELT (L) F'%E'[F'J ) FW&F"%W#%E[F: s @fl’ﬁqjﬁ
YRI5 DR IR S ) VR il R 3
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> Invest Wisely: An Introduction to Mutual Funds (hereinafter the SEC Guide),
http://www.sec.gov/investor/pubs/inwsmf.htm (last visited March 23, 2008). Keeton & Widiss, supra,
note 27, at 617; Jerry, supra, note 28, at 611-612.
5 Speculative risk describes a situation in which there is a possibility of loss, but also a possibility of
gain; whereas the risk that the insurer takes from the insured is the pure risk referring to the occasion
that involves only the probability of loss or no loss. For details, see Vaughan, supra, note 34, at 7,17.
5 Boros & Thompson, supra, note 10, at 14; Ratner, supra, note 23, at 701.
62 Dearborn Financial Services, supra, note 7, at 6; Remmers, supra, note 43, at 2.
% SEC v. Variable Annuity Life Ins. Co., 359 U.S. 65, 71 (1959). &Y% i AT AR SR
[ifg 30 F 4

* Ratner, supra, note 23, at 702; The SEC Guide, supra, note 59; Jerry, supra, note 28, at 611; Hunt,
supra, note 4, at 3.
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HH 7 F%ﬁ%ﬂﬁwﬁﬁ’%%m—ﬁ@#%WPW@%#m%ﬁﬂ
e T T ﬁlé ) Ff#u o ﬂ\?ﬂau o (#1948 = %A, J[éﬁ?i 1 % (the
McCarran- Ferguson Act)’q\[ﬁﬂﬁlf;ﬁ"[ﬁxﬁh “F[ R 2 A [ s sz’&
AN b B Y 2 ,Elif' Eﬂﬁ[ﬁf«w’*b'ﬁ DI YRR (ol ! P B e i 7 w
FI% < b1 1933 & 451k (the Securities Act of 1933)27 3(a)~F1 5(8) K+ [V i i
[ (insurance) iy & £ (annuity) SZAHEHAEF Fj‘ﬂiﬁ Sl P R ) o SRR P
AL > 3£ ﬁi%??%‘\@«'ﬁ?ﬁi[ BRI N I E i rF’ﬁl(the Securities Exchange Commission)
Sf— POREHLYE (I i R - =1 P A 2R I B 1933 = 55 H 5 3(a)
?ﬂ(g)?ﬁ’gﬁﬂfﬁkﬁﬂﬂﬁkfﬁ 55 VRN RS o I AR ] ey 2

€1 A= B = & VSRR k) P A PR 5 ﬁlﬁfﬁitﬂ Ja R LY 9 e
,\\E“ﬁ’?‘fﬂ/iiﬁ?li [Tk 55 A e F[ :

-~ BELEY
(= ) 1933 % 1F (Securities Act of 1933) B?FE'I%EI#EJEJ[J
L B AERPE

(™~ 1933 & 55027 3(a) f153 8 FAH L A1 il b Snopy B P2 (1) 5255
= IR AL VL 1 TR ) (seurity) » [ RRH IR S R
%17 BT 3(a)7f15y 8 # - (= [ @ 5254 (insurance policy )~ (W7 5257 ( endowment
policy ) ~ # & Z35 (annuity ) fl&w HEAE T £ 5255 (optional annuity ) - [f] FE’;}‘Q M
-V BUREZIT BB “ﬁﬂ%@f%@%ﬁuﬁ%ﬁmﬂ[wbj
HEJ ii',T%“?}iithiq VTR LT e I Ty PR Al P EE
S ki (mlsmterpretation) N FIJFJu » R ’Hur SRR TS Y 2

55 The McCarran-Ferguson Act reads “(a) The business of insurance, and every person engaged therein,
shall be subject to the laws of the several States which relate to the regulation or taxation of such
business. (b) No Act of Congress shall be construed to invalidate, impair, or supersede any law enacted
by any State for the purpose of regulating the business of insurance, or which imposes a fee or tax upon
such business, unless such Act specifically relates to the business of insurance...” 15 U.S.C. §1012
(1948). See also Prudential Ins. Co. v. Benjamin, 328 U.S. 408, 429 (1986); U.S. Dept. of Treasury v.
Fabe, 508 U.S. 491, 499 (1993).

8 Section 3(a)(8) of the Securities Act of 1933 provides that the provisions of the Act shall not apply to
“Any insurance or endowment policy or annuity contract or optional annuity contract, issued by a
corporation subject to the supervision of the insurance commissioner, bank commissioner, or any
agency or officer performing like functions, of any State or Territory of the United States or the District
of Columbia.” 15 U.S.C. §77c(a)(8).

67 Jeffrey S. Puretz, Insurance Products As Securities in UNDERSTANDING SECURITIES
PRODUCTS OF INSURANCE COMPANIES 2001 (PLI Commercial Law and Practice Course
Handbook Series) 71, 75 (2001).

6% «“Except as hereinafter expressly provided, the provisions of this title shall not apply to any of the
following classes of securities...(8) Any insurance or endowment policy or annuity contract or optional
annuity contract, issued by a corporation subject to the supervision of the insurance commissioner,
bank commissioner, or any agency or officer performing like functions, of any State or Territory of the
United States or the District of Columbia...” See 15 U.S.C. § 77a-3 (a)(8) (2004).
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(B PR SR a5 > YR HALE (Internal Revenue Code) 57 401 1T
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2. 57151 PR (Rule 151)

[ES«”?;"JT?— & BL5 AT 1986 ST 151 BRI ST T & B T
BEE L HYIGT KLY ﬁ”%‘%iié‘f 3(a)7Fiy 8 BEHRFS 9] - HEH
VA EW&” o AT 151 5FF£HE'U  F SR EY 3(a)Tf1aT 8 B BHAAE > BT
IRl FF I - ol e SRR 2 0 (1) & SRR 2
g (s ! N ’Eﬂ‘f "‘I‘l"fl’%iﬁm’ﬁﬁ%i'”ﬁ'&’ il e AR I N RN 4 Y
R 543 5 ) e RSl it s 3) FRAD i At
B RIS e bl 5‘1151 SEPILE - B * R ﬁ%wﬁfﬁ e 1 2Rl
SR RN S AT ]J%H’#"f I E b Y 7 - (DR D
TP B R [;@E»;vgjﬁ D) M D W SR R R ()
R S = RIAG 1] 4 %E”@W‘ EX [Eﬂ‘ﬁﬁéﬁlg : n”?*&??iﬂ PRy o 5T
Pl e F‘jﬁ’”@l T s M e (3) F B p V E R ST A
S IR - BT

% Puretz, supra note 67, at 76.

"Id. Section 3(a)(2) of Securities Act of 1933 provides that “Except as hereinafter expressly
provided, the provisions of this title shall not apply to any of the following classes of securities...The
Commission, by rules and regulations or order, shall exempt from the provisions of section 5 of this
title any interest or participation issued in connection with a stock bonus, pension, profit-sharing, or
annuity plan which covers employees some or all of whom are employees within the meaning of
section 401(c)(1) of the Internal Revenue Code of 1954 [26 USCS § 401(c)(1)]” See 15U.S.C. §
77a-3 (a)(2) (2004).

! Christopher S. Petito, Status of Variable Products Under the Securities Act of 1933 in VARIABLE
ANNUITIES AND VARIABLE LIFE INSURANCE REGULATION, at 2-4 (Clifford E. Kirsch ed.
2000).

72 «“Any annuity contract or optional annuity contract (a "contract") shall be deemed to be within the
provisions of section 3(a)(8) of the Securities Act of 1933, Provided, That (1) The annuity or optional
annuity contract is issued by a corporation (the "insurer") subject to the supervision of the insurance
commissioner, bank commissioner, or any agency or officer performing like functions, of any State or
Territory of the United States or the District of Columbia;(2) The insurer assumes the investment risk
under the contract as prescribed in paragraph (b) of this rule; and (3) The contract is not marketed
primarily as an investment.” See 27 C.F.R. §230.151(a) (1986).

3 “The insurer shall be deemed to assume the investment risk under the contract if(1) The value of the
contract does not vary according to the investment experience of a separate account; (2) The insurer for
the life of the contract (i) Guarantees the principal amount of purchase payments and interest credited
thereto, less any deduction (without regard to its timing) for sales, administrative or other expenses or
charges; and (ii) Credits a specified rate of interest (as defined in paragraph (c) of this rule) to net
purchase payments and interest credited thereto; and (3) The insurer guarantees that the rate of any
interest to be credited in excess of that described in paragraph (b)(2)(ii) will not be modified more
frequently than once per year.” See 17 C.F.R. §230.151(b) (1986).
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A BT 151 %FF’%JE‘UF'EF B PREER R Nl RS LRI 4 1986 1
Otto v. Variable Annuity Life Ins. Co. ¢%'f[1 > EZ Bl 57 Fﬁw"""iﬁ_ﬁ 1R AR |
S RIS E¢L§L?§zf  Variable Annuity Life Ins. Co.firiE 7 1 8= & (fixed
annuity ) EbaE 55 il Wﬁfﬁ%lﬁlw?}’ ERPEEEE YR I [IEEET 151 B
Ml el 1 F—TM °

(Z) 1040 5 875 2 il WAEREAP R
1Rl L AL

¥ 1940 ﬁﬁa flJ T 3(a) 1T 1R ey RS TR RS At
SRR F;I 3E LﬁFﬂ\Fll—j VEES (cert1ﬁcate)ﬁ‘/iﬂﬁ?]ﬁl?u’l’g’rﬁ%jﬁz
ﬁﬁ?ﬁ ° ] Pﬁ*[%ﬂ o e 2 A E e AR R IR
W P 2% il S FJT [l > = ey FJF&%FA N FJ?F‘IE ( corporate
governance ) ?@'[ﬁ“[’ﬂh I LRI AT Fry?&a i BY 3(c)7FI5Y 3 7 up
Q’FEBQ%“?Y S 2 Fl L SR |77 *JEAI'FIF?FJ' IM\ S PIESAT Y
flJiiE‘IZ(a)/EIBT 17 8 - I*‘??&’%i  flbe = il ‘J?:’{lﬁirﬁﬁﬂaﬁﬁﬁ—lﬁ W]
71_&[%;5[5\ @l e L O o A W b R Y 2RI e I PR
=4t s #1964 = I Prudential Insurance Company v. SEC —~ %’ (l/ﬁ(j_) ESE
Ff‘*Jﬁ’ [“FT 35('H'9?fif 5y = F%ﬂ""';ﬁ_?ﬂ%fﬁﬁaﬁéﬁﬁ F £ e D et Rl YR
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2. HHIST 6e-2 % 6e-3(T)H

Fh RS RIS (functional regulation ) » 1940 & 4L5¥ 2 FIE [T f

ﬂ’bﬁ‘?%ﬁﬁﬁﬂ’fd%%i Ikl FJJ’“E%F’}%‘ B L ey R e o

™ For details, see Otto v. Variable Annuity Life Ins. Co., 814 F.2d 1127-1142 (7™ Cir. 1986).

7>« [I]nvestment company means any issuer which is engaged or proposes to engage in the business
of issuing face-amount certificates of the installment type, or has been engaged in such business and
has any such certificate outstanding” 15 U.S.C. § 80a-3 (a)(1)(B) (2004).

76 Stephen E. Roth, Fitting Variable annuity and Variable Life Insurance Products into the Regulatory
Framework of the Investment Company Act of 1940, 893 PLI/Comm 143,152 (2007).

77«__[N]one of the following persons is an investment company within the meaning of this title...(c)
Any bank or insurance company; any savings and loan association, building and loan association,
cooperative bank, homestead association, or similar institution, or any receiver, conservator, liquidator,
liquidating agent, or similar official or person thereof or therefore...”15 U.S.C. § 80a-3 (c)(3) (2004).
78 «*Insurance company’ means a company which is organized as an insurance company, whose
primary and predominant business activity is the writing of insurance or the reinsuring of risks
underwritten by insurance companies, and which is subject to supervision by the insurance
commissioner or a similar official or agency of a State; or any receiver or similar official or any
liquidating agent for such a company, in his capacity as such.” See 15 U.S.C. §80a-2(a)(17)(20006).
7 Roth, supra note 76,at 152.
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FF TR [ e /L%F 7o) BERE R A iiWrE'EfJ*EEHJ/
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BIIFE V(LTI 2 2 8 28 5 51 (7) 93 5T BRI

TR 1940 5 FLAVRANLE FEP %ﬁ*“ :

% Windell M. Faria, Status of Insurance Caompanies and Insurance Company Separate Accounts Under
the Investment Company Act in VARIABLE ANNUITIES AND VARIABLE LIFE INSURANCE
gEGULATION, at 3-31 (Clifford E. Kirsch ed. 2006).
Id.
52 See 17 C.F.R. §270.6e-2(a) (2002).
%3 “1.Such separate account is established and maintained by a life insurance company pursuant
to the insurance laws or code of
i. any state or territory of the United States or the District of Columbia, or
ii. Canada or any province thereof, if it complies to the extent necessary with Rule
7d-1 under the Act;

2.The assets of the separate account are derived solely from the sale of variable life
insurance contracts as defined in paragraph (c)(1) of this Rule 6e-2, and advances made by
the life insurance company which established and maintains the separate account ("life
insurer") in connection with the operation of such separate account;

3. The separate account is not used for variable annuity contracts or for funds corresponding
to dividend accumulations or other contract liabilities not involving life contingencies;

4. The income, gains and losses, whether or not realized, from assets allocated to such
separate account, are, in accordance with the applicable variable life insurance contract,
credited to or charged against such account without regard to other income, gains or losses
of the life insurer;

5. The separate account is legally segregated, and that portion of its assets having a value
equal to, or approximately equal to, the reserves and other contract liabilities with respect
to such separate account are not chargeable with liabilities arising out of any other business
that the life insurer may conduct;

6. The assets of the separate account have, at each time during the year that adjustments in
the reserves are made, a value at least equal to the reserves and other contract liabilities
with respect to such separate account, and at all other times, except pursuant to an order of
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the Commission, have a value approximately equal to or in excess of such reserves and
liabilities; and
7. The investment adviser of the separate account is registered under the Investment Advisers

Act of 1940.” See 17 C.F.R. §270.6e-2(a) (2002).
% See Faria, supra, note 80 at 3-32.
% «Changes in the investment policy of the separate account initiated by contract holders or the board
of directors of the separate account may be disapproved by the life insurer, provided that such
disapproval is reasonable and is based upon a determination by the life insurer in good faith that: A.
Such change would be contrary to state law; or B. Such change would be inconsistent with the
investment objectives of the separate account or would result in the purchase of securities for the
separate account which vary from the general quality and nature of investments and investment
techniques utilized by other separate accounts of the life insurer or of an affiliated life insurance
company, which separate accounts have investment objectives similar to the separate account.” See
17 C.E.R. §270.6e-2(b)(5)(ii) (2002).
% See Faria, supra, note 80 at 3-33.
¥7 For details, see 17 C.F.R. §270.6e-2(b)(15)(i) (2002).
% “The assets of the separate account are derived solely from: (i) the sale of flexible premium variable
life insurance contracts ("flexible contracts") as defined in paragraph (c)(1) of this Rule, (ii) the sale of
scheduled premium variable life insurance contracts (""scheduled contracts") as defined in paragraph
(c)(1) of Rule 6e-2 under the Act, (iii) funds corresponding to dividend accumulations with respect to
such contracts, and (iv) advances made by the life insurer in connection with the operation of such
separate account” See 17 C.F.R. §270.6e-3(T)(a) (2002).
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% International Organization of Securities Commissions, Objectives and Principle of Securities
Regulation 24 (1998) available at http://www.iosco.org/library/pubdocs/pdf/IOSCOPDS82.pdf.

% Stephen E. Roth & Mary Jane Wilson-Bilik, Simplified Disclosure For Mutual Funds And Variable
Insurance Products: Variable Insurance Products in CONFERENCE ON LIFE INSURANCE
COMPANY PRODUCTS: CURRENT SECURITIES, TAX, ERISA, AND STATE REGULATORY
ISSUES 307, 310 (1998).

! Alison G. Anderson, The Disclosure Process in Federal Securities Regulation: A Brief Review, 25
Hastings L. J. 311, 314 (1974).

2 1d.

% Stewart D. Gregg, Current And Evolving Disclosure Delivery Practices Of Issuers Of Variable
Insurance Products in CONFERENCE ON LIFE INSURANCE COMPANY PRODUCTS: ABA-ALI
COURSE OF STUDY 45, 47 (1999).

% Roth & Wilson-Bilik, supra, note 90 ,at 310.

% 1d, at 310-311.  Also see 15 U.S.C. §80a-45 (1990); 15 U.S.C. § 77a-7 (1990); 15 U.S.C. §
77a-10 (1954).

% Gregg, supra note 93, at 49.

715 U.8.C. §77e(b)(2) (2006).

% SEC Release No. IC-14575 text at n. 49 (June 25, 1985) (Form N-4 adopting release) quoting Gregg,
supra, note 93, at 49.
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(= ) SEC v. Variable Annuity Insurance Company*®”’

Aﬁﬁ‘ﬁ ZFrFE i (Justice William O. Douglas)ﬁ”*“j%%'“l > PE?F[L IVar1able
Annuity i > Fi| Hrifach VASEE = £ [l @ (Variable Annuity)fy Fﬁ} > PR 2 Tl
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% A life insurance company separate account, holding purchase payments made under a variable
annuity contract ("VA") or variable life insurance policy ("VLI") (collectively, "variable insurance
contracts"), is deemed to be a registerable investment company under the 1940 Act. Units of interest, or
other participations in the separate account, (collectively, units of interest) under the variable insurance
contracts are deemed to be registerable securities under the 1933 Act. See Gary O. Cohen, Prospectus
Delivery Issues Under The Securities Act Of 1933 For Life Insurance Company Issuers Of Variable
Insurance Products And For Underlying Mutual Funds in CONFERENCE ON LIFE INSURANCE
COMPANY PRODUCTS: ABA-ALI COURSE OF STUDY 1,4 (1999). See also Gary O. Cohen,
Discoure Delivery By Life Insurance Company Issuers Of Variable Insurance Contracts And
Underlying Mutual Funds in The '40 Act Institute 2000: PLI Order No. B0-00KD 87,91 (2000).

1% Gregg, supra note 93, at 49.

1117 C.F.R. §270.30a-1 (2003).

192 Gregg, supra note 93, at 49.

103 Id

19417 C.F.R. §270.30e-1 (2001).

195 Gregg, supra note 93, at 49.

106 4.

197359 U.S. 65 (1959).
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108« absent some guarantee of fixed income, the variable annuity places all the investment risks on

the annuitant, none on the company. The holder gets only a pro rata share of what the portfolio of
equity interests reflects-which may be a lot, a little, or nothing... Common knowledge tells us that the
forms have greatly changed even in a generation. And we would not undertake to freeze the concepts
of ”insurance” or "annuity” into the mold they fitted when these Federal Acts were passed. But we
conclude that the concept of insurance” involves some investment risk-taking on the part of the
company. The risk of mortality, assumed here, gives these variable annuities an aspect of insurance. Yet
it is apparent, not real; superficial, not substantial. In hard reality the issuer of a variable annuity that
has no element of a fixed return assumes no true risk in the insurance sense... We deal with a more
conventional concept of risk-bearing when we speak of ’insurance.” For in common

understanding “insurance” involves a guarantee that at least some fraction of the benefits will be
payable in fixed amounts. The companies...guarantee nothing to the annuitant except an interest in a
portfolio of common stocks or other equities-an interest that has a ceiling but no floor. There is no true
underwriting of risks, the one earmark of insurance as it has commonly been conceived of in popular
understanding and usage.” 1d., at 71-73 (citations omitted).

19 See 15 U.S.C. §80a-2(a)(17)(2006).
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1% «“These exclusions were to take effect where the issuer of the policy or contract was subject to the
supervision of the state “insurance commissioner, bank commissioner, or any agency or officer
performing like functions” (Securities Act §3(a)(8)) or where a company classifiable as an "insurance
company” was ”subject to supervision by the insurance commissioner or a similar official or agency of
a State” (Investment Company Act §2(a)(17)). The exclusions left these contracts and companies to the
sole control of such state officials. Except for these exclusions, there is little doubt that these contracts
and the companies issuing them would be subject to the Federal Acts... But if a brand-new form of
investment arrangement emerges which is labeled ”insurance” or “annuity” by its promoters, the
functional distinction that Congress set up in 1933 ... must be examined to test whether the contract
falls within the sort of investment form that Congress was then willing to leave exclusively to the State
Insurance Commissioners. In that inquiry, an analysis of the regulatory and protective purposes of the
Federal Acts and of state insurance regulation as it then existed becomes relevant... [I]n a traditional
annuity the policyholder bears the investment risk in the sense that he stands the risk of the company's
insolvency. The prevention of insolvency and the maintenance of ”sound” financial condition in terms
of fixed-dollar obligations is precisely what traditional state regulation is aimed at. The protection of
share interests in a fluctuating, managed fund has received the attention of specific federal legislation.
Both are ”investment risks” in a sense, but they differ vastly in kind and lend themselves to different
regulatory schemes.” See Id, at 76, 91.

11387 U.S. 202 (1967).

"2 1d., at 205.

113 I d
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115 | d
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"% “There is some shifting of risk from policyholder to insurer, but no pooling of risks among
policyholders...The policyholder has no direct interest in the fund, and the insurer has a dollar target to
meet. The “’Flexible Fund” program completely reverses the role of the insurer during the accumulation
period. Instead of promising to the policyholder an accumulation to a fixed amount of savings at
interest, the insurer promises to serve as an investment agency and allow the policyholder to share in its
investment experience. The insurer is obligated to produce no more than the guaranteed minimum at
maturity, and this amount is substantially less than that guaranteed by the same premiums in a
conventional deferred annuity contract... Approaching the accumulation portion of this contract, in this
light, we have little difficulty in concluding that it does not fall within the insurance exemption of §3(a)
of the Securities Act. ”Flexible Fund” arrangements ... are considered to appeal to the purchaser not on
the usual insurance basis of stability and security but on the prospect of “growth” through sound
investment management. And while the guarantee of cash value based on net premiums reduces
substantially the investment risk of the contract holder, the assumption of an investment risk cannot by
itself create an insurance provision under the federal definition. The basic difference between a contract
which to some degree is insured and a contract of insurance must be recognized.” 1d., at 207-208.
"7 Prudential Ins. Co. v. SEC, 326 F.2d. 383 (3" Cir. 1964).
"8 See 15 U.S.C. § 80a-3 (c)(3) (2004); 15 U.S.C. § 80a-2(a)(17) (2006).
19326 F.2d. 384 (3™ Cir. 1964).
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122« the legislative history compels the conclusion that Prudential's Investment Fund is a ”fund” as

that term is used in the statute. As we have previously seen, the Investment Fund is a completely
segregated account, devoted to investing in securities. The cash for these investments is derived from
payments made by the purchaser of the variable annuity contract. Though the proceeds of the fund are
held for the sole benefit of the annuitant, it is this fund, and no other entity, in which he has an interest.
Thus, the fund is separable from the insurance company which, as the Supreme Court noted in VALIC,
“guarantee(s) nothing to the annuitant except an interest in a portfolio of common stocks or other
equities- an interest that has a ceiling but no floor.”... It follows from this that the Investment Fund,
and not Prudential, is the "issuer” of these securities for the purposes of the Investment Company Act
of 1940... The Investment Company Act of 1940 contains significant safeguards for the protection of
those who, like the purchasers of variable annuities, invest in ”’securities.” These safeguards,
characterized by the Commission as insuring ”corporate democracy,” include disclosure of investment
policy and operating practices, and the regulation of fees, trading practices, and changes in investment
policy. The mere fact that the investment program in the case at bar is under the aegis of an insurance
company ought not to negate compliance with these controls in the absence of compelling
circumstances.” 326 F.2d. 385-388 (3™ Cir. 1964) (citations omitted).

12 The NAIC's History and Background, http:/www.naic.org/index_about.htm (last visited June 11th
2008).

23


http://www.naic.org/index_about.htm

(= ) " fea S Er

FRET 2 RV PIRE 55 BERETEREY - A (e ﬁ‘?"/f IS 9t B e * 9t
A I 9 IR P 0 7 BV U ) BT
B M SR T | (2 (Pt P iy 53 R T S [ ] S [rjygﬁﬂra@gﬁ il

(variable life insurance policy ) . EZfl1» f'fll .J[ﬁ ° |7F~F7*“ s Taghger & = (g
1@' 7oAn PE TR~ el s [%FE'Q%E'@%YVHF& /*’[[lﬂaaii[%

y Iﬁ&f‘ﬂhﬁ L]%* WAL SRR AR S H 1 o Pt o B E
TE' D ILE TR ) BEIR A VN 1

R BRI BAPEIST 6 (5T T 1+ T 6 [ A 5 e
BTG Y 0 © it — 5 ) B L 2 R T
2SI ] S ] G M Camortized cost) 7 126
5 AR T NIRRT TGS esp s iy
(methods of operation) ~ & Jr LY 73 (methods of distribution) ~ 7J B[R 16 Y%
N4 T&?}TTJ'E% (investment policy ) » 3=t === et [ ( mortality and expense risks )
EI[@J]K@ ~ jﬁé‘\}%’l/gi%f/’{-%ﬁ%ﬁ'»f@% ) F’ ;gb;cgﬁ—ﬁgw‘ ﬁ@ﬁl /:[% ’ HP‘F"EWIJJ‘[‘W‘\W@E?
IV (filing W R 1 A 1 FL 7o Bl g AEE [ Eﬂj e~ ) EER
1AL (taxes ) ~ 1/7 4% (brokerage fee ) » I#L%“bwg‘r@’é"ﬂj (administrative
expense and investment management expenses ) ~ J=t {ilfi@q' - 57 EGR 1] VERE Fﬁ
V(R EFER A M e B RS AR ;ﬁ?j ( charges for incidental insurance benefit )

ST FIFI ;Plf@ /éy?‘rlzg °

Fﬁl?ﬁﬁ( HH o FEIY 6 EHI I (W LEH AN e TR E ‘j\%wkﬁi I
Hio~ RN RWp N ST EER T EE) f,‘ e !ELEﬁ V= By ¥E ] (standard  of
Conduct) » i F @ * El?;/glf’itﬁﬁﬂ ( code of ethics ) Fﬁﬁ 1940 = Hrey Fjii
;‘jn,pg)ﬁbﬁﬁ[rﬁﬁtﬁ AR Frﬁ"ﬂ SR I o e

124 «oSeparate account’ means a separate account established pursuant to Section [insert section] of this
state or pursuant to the corresponding section of the insurance laws of the state domicile of a foreign or
alien insurer”.  Variable Life Insurance Model Regulation (hereinafter VLI Reg.), Sec. 2(P)(1996).

125 «>Varjable life insurance policy’ means an individual policy that provides for life insurance the
amount or duration of which varies according to the investment experience of any separate account or
accounts established and maintained by the insurer as to the policy, pursuant to Section [insert
applicable section] of the insurance laws of this state or pursuant to the corresponding section of the
insurance laws of the state of domicile of a foreign or alien insurer”. VLI Reg. Sec. 2 (S) (1996).

126 For details, see VLI Reg. Sec. 6 (A)&(D) (1996).

127 For details, see VLI Reg. Sec. 3 (B) & 6 (F)(1996).

128 VLI Reg. Sec. 6 (G) (1996).

129 «“Every insurer seeking approval to enter into the variable life insurance business ...should adopt by
formal action by its board of directors a written statement specifying the standards of conduct of the
insurer, its officers, directors, employees and affiliates with respect to the purchase or sales of
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investments of separate accounts. The standard of conduct should be binding on the insurer and those
to who, it refers . A code or codes of ethics meeting the requirements of Section 17j under the
Investment Company Act of 1940 and its applicable rules and regulations shall satisfy the provisions of
this section”. VLI Reg. Sec. 6 (H) (1996). Section 17 j of the Investment Company Act of 1940
provides that “Rules and regulations prohibiting fraudulent, deceptive or manipulative courses of
conduct. It shall be unlawful for any affiliated person of or principal underwriter for a registered
investment company or any affiliated person of an investment adviser of or principal underwriter for a
registered investment company, to engage in any act, practice, or course of business in connection with
the purchase or sale, directly or indirectly, by such person of any security held or to be acquired by
such registered investment company in contravention of such rules and regulations as the Commission
may adopt to define, and prescribe means reasonably necessary to prevent, such acts, practices, or
courses of business as are fraudulent, deceptive or manipulative. Such rules and regulations may
include requirements for the adoption of codes of ethics by registered investment companies and
investment advisers of, and principal underwriters for, such investment companies establishing such
standards as are reasonably necessary to prevent such acts, practices, or courses of business.” See 15
U.S.C. § 80a-17 (j) (1999). Also see 17 C.F.R. §270.17j-1(2004).

139 «An insurer shall not enter into a contract under which any person undertakes, for a fee, to regularly
furnish investment advice to such insurer with respect to its separate accounts maintained for variable
life insurance policies unless the person providing advice is registered as an investment adviser under
the Investment Advice Act of 1940 ”.  See VLI Reg. Sec. 6 (J)(1) (1996). Section 203 of the
Investment Advice Act of 1940 provides that “it shall be unlawful for any investment adviser, unless
registered under this section, to make use of the mails or any means or instrumentality of interstate
commerce in connection with his or its business as an investment adviser.” See 15 U.S.C. § 80b-3 (a)
(2006).

131« | The requirement of this section shall be deemed to have been satisfied to the extent that a
disclosure containing information required by this section is delivered, ...in the form of a prospectus
included un the requirements of the Securities Act of 1933 and which was declared effective by the
Securities Exchange Commission...”. See VLI Reg. Sec. 7 (1996). According to Section 2 (a)(10)
of the Securities Act, “The term "prospectus means any prospectus, notice, circular, advertisement,
letter, or communication, written or by radio or television, which offers any security for sale or
confirms the sale of any security; except that (a) a communication sent or given after the effective date
of the registration statement (other than a prospectus permitted under subsection (b) of section 10) shall
not be deemed a prospectus if it is proved that prior to or at the same time with such communication a
written prospectus meeting the requirements of subsection (a) of section 10 at the time of such
communication was sent or given to the person to whom the communication was made, and (b) a
notice, circular, advertisement, letter, or communication in respect of a security shall not be deemed to
be a prospectus if it states from whom a written prospectus meeting the requirements of section 10 may
be obtained and, in addition, does no more than identify the security, state the price thereof, state by
whom orders will be executed, and contain such other information as the Commission, by rules or
regulations deemed necessary or appropriate in the public interest and for the protection of investors,
and subject to such terms and conditions as may be prescribed therein, may permit.” See 15 U.S.C. §

77a-2 (a)(10) (2000).  Also see 15 U.S.C. § 77a-10 (1954).
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132 “Except as may be provided with respect to reserves for guaranteed benefits. ..[aJmounts allocated
to separate account and its accumulations may be invested and reinvested without regard to any
requirements or limitations prescribed by the laws of this state governing the investments of life
insurance companies”. Model Variable Annuity Regulation (hereinafter VA Reg.), Sec.4(A)(1)(a)
(1999).

133 For details, see VA Reg., Sec. 4(B) (1999).

13 « | [a] company may, with respect to a separate account registered with the Securities Exchange
Commission as a unit investment trust, exercise voting rights in connection with securities of a
regulated investment company registered under the Investment Company Act of 1940 and held in such
separate accounts in accordance with instructions from persons having interests in such accounts
ratably determined by the company...”. See Sec.4(D)(1)(a) (1999).

133 «“Ta] company may, with respect to a separate account registered with the Securities Exchange
Commission as a management investment company, establish for the account a committee, board or
other body, whose members may or may not be otherwise affiliated with the company and may be
elected to membership by the vote of persons having interests in the account... The Committee, board
or other body may have the power, exercisable alone or in conjunction with others, to manage the
separate account and the investment of its assets”. See Sec.4(D)(1)(b) (1999).
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