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Abstract

This is a three-year research project. The main objective for the project is to analyze
the social interaction theory of Lon Fuller and use it to reconstruct the reflexive
model of regulation. This project then applies the improved regulatory model, with
the insight of information privacy jurisprudence, to derive a better approach for
information privacy regulation. In the first year, the main emphasis is on the
elaboration of Lon Fuller’s legal theory. Fuller’s human interactive point of view is
especially under review, and two research articles (draft attached) are primarily the
result.
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Human Interaction and Legal Principle
Chishing Chen”
Abstract

Dworkinian legal principle embraces the relationship between law and morality
and believes morality can be included into law through arguments of principle in hard
cases; however, Dworkin has been consistently insensitive to the relationship of law
and society. Dworkinian judge is criticized as conducting monologue in the
adjudicative process. This paper believes such deficiency is not irreparable. Lon
Fuller’s social theory of law which emphasizes human interaction and its reflection
can contribute to the social dimension of Dworkinian legal principle, if the competing
conceptions of social morality Dworkinian judges needs to weigh truly reflect the
social interactions that meet the criteria of the morality of duty Fuller advocates.
Otherwise, legal principle should not always lead to the one right answer as Dworkin
advocates; judges occasionally ought to initiate and guide further social interaction
through legal principle. As a result, such legal principle provides the needed
responsiveness what Jean Cohen tries to add to her reflexive model of law; it also
provides the theoretical basis to resolve the emerging issues of adjudication.

Key Words: Dworkin, Theory of Adjudication, Law and Morality, Law and Society,
Community, Human Interaction, Legal Principle, Responsiveness

l. Introduction

Ronald Dworkin is a system builder. In the meantime of a prolonged debate
with Hart and his followers, Dworkin first constructed his theory of adjudication
based on the right thesis and legal principle in “the Hard Cases”*. With his central
thesis intact, Dworkin further developed his legal philosophy based on the theory of
interpretation, integrity and equal concern and respect in “Law’s Empire”?. Then,

* Chishing Chen, Professor, National ChengChi University, Taiwan; SID, University of California at
Berkeley, School of Law; MS, University of North Texas; Email:cschen@nccu.edu.tw

! Dworkin, R., Hard Cases, in Taking Rights Seriously 81-130 (16" printing 1997). This paper
advocates the need to look into the law and society part of the debate regarding Dworkin’s theory and
will not and cannot discuss the famous Dworkin-Hart debate. The author notices there is another round
of such debate has just began since the publication of the Justice in Robes, see Ripstein, A., ed., Ronald
Dworkin (2007); Priel, D., Forty Years On, working paper could be obtained from papers.ssrn.com; and
Green, S., Dworkin v. the Philosophers: A Review Essay on Justice in Robes, 2007 University of
Illinois Law Review 1477 (2007).

2 Dworkin, R., Law’s Empire (1986).



equal concern and respect was again the kernel for Dworkin’s political philosophy
where distributive equality is the primary issue of concern in “Sovereign Virtue™®.
Surely, it must be pointed out that this development of thought is not linear, especially
major works included in “Sovereign Virtue” came out before “Law’s Empire”.
“Justice in Robes”* represents another milestone of Dworkin’s construction, and there

IS no sign to show that his construction has ended.

This paper intends to raise the attention of another equally important debate
which is treated disproportional to the law and morality debate between Dworkin and
the legal positivists by the legal community. Frank Michelman first started the critique
by naming Dworkinan judges as conducting monologue and the Dworkinian integrity
reaches only to the community of the judges and not the whole society and therefore
the personified community Dworkin constructed is questionable®. Dworkin has never
replied to any of these criticisms and what came close was his reply to Raz’s concept
of law which Dworkin considered it sociological and classified it into the criterial as
oppose to the interpretive concept Dworkin favors. Dworkin believes such concept

was not sufficient enough to yield philosophically interesting “essential feature™®.

This paper wants to further explore the insufficiency of Dworkin’s theory for
lacking the social point of view by criticizing Dworkin’s concept of community.
Dworkin seems to duplicate his idea of the personified community whose moral
agents are judges who try to reach decisions of the community of integrity through the

® Dworkin, R., Sovereign Virtue (2000).

* Dworkin, R. Justice in Robes (2006). In this book, Dworkin further elaborates his theory of
interpretation. It is interesting to note that Dworkin further develops the idea of vertical coherence and
horizontal coherence and makes him closer to Kant. First in Dworkin, R., Life’s Dominion 146 (1993)
and again in Freedom’s Law 83 (1996), Dworkin defined vertical coherence as “a judge who claims a
particular right of liberty as fundamental must show that his claim is consistent with the bulk of
precedent, and with the main structures of our constitutional arrangement.” And then Dworkin defined
horizontal coherence as “a judge who adopts a principle must give full weight to that principle in other
cases he decides or endorses.” Here, | think, the horizontal coherence a judge builds through out her
career quite likes the maxim Kant used in his categorical imperative and the vertical coherence comes
close to the universal law the legal community can uphold. In Dwrokin, R., Justice in Robes 12- 13
(2006), Dworkin further points out that he believes the legal doctrinal concept is an interpretive
concept, and hence in the jurisprudential stage, the general account of the legal practice should be one
that must find the mix of values that best justifies the practice by studying the aspirational concept of
law to determine which values supply the best conception of the doctrinal concept, or which other
values best explain the rule of law as a political ideal. “At this stage, reflections on the doctrinal and the
aspirational concepts come together.”

® Michelman, F., Traces of Self-Government, 100 Harv. L. Rev. 4 (1986); Michelman, F., Law’s
Republic, 97:8 Yale Law Journal 1493 (1988). Such criticism is joined by Juergen Habermas and
Drucilla Cornell from different points of view. See Habermas, J., Between Facts and Norms, trans.
Rehg, W., 224 (1996); Cornell, D., Institutionalization of Meaning, Recollective Imagination and the
Potential for Transformative Legal Interpretation, 136 University of Pennsylvania Law Review 1135
(1988).

® Dworkin, R., Justice in Robes 228, emphasis by Dworkin.



process of the principled argumentation. As a result, a true community’ in a society
demonstrates the principled feature, like the personified community as a whole, which
is grounded in equal concern and respect. Considering simply that in any community
in the society there is no adjudicative mechanism parallel to that of the community as
a whole suggests that Dworkin’s community theory is flawed. Equal concern and
respect in a community in society does not necessary means principled solution of
conflict, it could mean open dialog with everyone concerned®.

This paper further believes that the flawed sociological idea of Dworkin can be
mended and Lon Fuller’s jurisprudence based on human interaction holds the key. In
other words, Dworkin is right to demand judges take an interpretive attitude and view
law based on a conception of integrity. He is also right to point out that we would
reach such conclusion if we treat each other with equal concern and respect. But the
same may not be considered true in any community in society. Any community in a
society, even fully developed into a Dworkinian true community, does not have the
capacity to adjudicate, like that of the community as a whole. All cases of a
community as a whole reach the community of judges in charge of settling disputes of
the whole community. Any adjudicative structure of a community in society, no
matter how well institutionalized, is qualitatively different from that of the whole
community and does not response to all disputes of the community as a whole. The
guiding principle of such community in society cannot be integrity in the sense of a
personified community as a whole who speaks consistently in one voice. Instead,
treating each other with equal concern and respect requires any community in society
open to anyone concerned, including the judges of the community as a whole.

Part one of this paper discusses the critique of the monological aspects of the
Dworkin judge by Michelman, Habemas and Cornell. Part two further explores this
critique by pointing out where the Dworkinian concept of community is flawed. Part
three tries to correct such insufficiency of Dworkin by introducing Fuller’s human
interaction conception of law and how such idea can complement Dworkin’s. Part
four concludes this paper by demonstrating that this Dworkin-Fuller idea of law is
what we need to improve the practice of law in a time of trial crisis.

" Dworkin defines a true community as a community whose members:
1) regard the group’s obligations as special, i.e. holding distinctly within the group and not
toward outsiders;
2) accept the responsibilities as personal, i.e. running from member to member directly;
3) see their responsibilities as based on a more general responsibility which requires each
member concerns the well-being of others in the group;
4) suppose that the group’s practices show not only concern but an equal concern for all. See
Dworkin, Supra note 2, 199 — 201.
& pahel, K., The Public Process of Moral Adjudication, 11:2 Social Theory and Practice (1985).



Il. The Critiques of Dworkinian Community of Principle

Legal principle plays a fundamental role throughout the development of
Dwrokin’s legal theories. In “Hard Case”, Dworkin differentiates principles from
utility, principle as a way of legal argumentation is also differentiated from the
argument of policy. For Dworkin, law making, especially judicial law making should
be based on principle and not policy or utility. A principled way to approach the law,
both as a general attitude® and in practice, is also the natural result of the Dworkinian
right thesis. In nature, both principle and right are characterized by their distributional
effects. In practice, only arguments of principle can honor individual right by
requiring the needed “distributional consistency from on case to the next°.

Otherwise, individual right is meaningless.

The association of principles with rights is also significant in another aspect,
both theoretically and in practice. Practically speaking, to decide which party of a
dispute has the right in hard cases asks judges conduct argument of principle that
involves weighing of values. Theoretically speaking, the process of value weighing
also involves the incorporating of moral concepts, or named background rights, into
the law, which represents an important disagreement with the separation thesis of the
legal positivists. Above all, a legal right is an institutional right, and hard cases
provide one with the opportunity to redefine and reconstruct the meaning of legal
institution. Such redefinition and reconstruction are unimaginable without the
argument of principles”.

In Law’s Empire, the concept and practice of legal principle are still central to
Dworkin’s theory. Unlike the analytical approach demonstrated in the “Hard Case”, in
“Law’s Empire”, Dworkin takes an interpretive approach. In such an approach,
Dwrokin needs to argue that integrity both better fits the legal practice than the
conventional and pragmatic description in general and is also the most attractive
among the three conceptions of the law. Answering why we should pursue integrity,

® Looking closer, we may still spot some difference of strength of this proposition. In Hard Case, supra
note 1, especially 82-4, Dworkin points out that the legislature is competent to pursue arguments of
policy and adopts programs that are generated by such arguments. But in Law’s Empire, supra note 2,
176 — 224, legislative coherence, in addition to adjudicative coherence, are also required by integrity.
Dworkin begins his chapter on integrity in Law’s Empire with the two principles of political integrity,
one of them is adjudicative principle, the other is the legislative principle, which requires “lawmakers
to try to make the total set of laws morally coherent”. See supra note 2, 176.

1% Dworkin, supra note 2, at 88.

"1d., 90 - 105.



Dworkin rejects the theory of consent, universality or any natural duty of justice’® as
his reason, and grounds integrity on fraternity and community that embrace equal
concern and respect. Here, the same arguments for attractiveness also work for
legitimacy. Dworkin believes some kind of associative obligation that demonstrates
integrity is not only attractive, but can also provide the foundation for members of the
community to obey its law*. Dworkin creates a personified community to serve as
the moral agent of the community as a whole, and holds that integrity requires that the
personified community speaks with one voice and resolves conflicts according to
principle and not by compromise. It must be so because general reciprocity**and
equal concern® are adopted as the virtues of the member of the community as a
whole.

Unfortunately, I think Dworkin expands his jurisprudence of legal rights, both
theoretically as a special case of institutional right and practically with articulated
methods of legal reasoning based on the arguments of principle and coherence in the
constitutional, statutory and common law settings in “Hard Case”, to a fully grown
legal philosophy based on an interpretive approach that emphasizes integrity and
associative obligation in “Law’s Empire” without realizing the important difference
between legal rights and social norms. The criticism of the lacking of dialogue in
Dworkin’s arguments of principle, i.e. Hercules is a loner'®, is more evident after such
expansion since Dworkin must but he cannot reconcile his theory of the integrity of
the society as a whole®” with his long held strong judicial internal point of view®.

21d., 194.

3 He believes that “a political society that accepts integrity as a political virtue thereby becomes a
special form of community, special in a way that promotes its moral authority to assume and deploy a
monopoly of coercive force.” Dworkin, supra note 2, at 188. Later in the same chapter, he further
qualifies such community with the virtues of general reciprocity and equal concern and respect; in
other words, such community is a community of principle in short.

1 Dworkin explains “the reciprocity we demand cannot be a matter of each doing for the other what the
latter thinks friendship concretely requires. ... The reciprocity we require for associative obligations
must be more abstract, more a question of accepting a kind of responsibility we need the companion
ideas of integrity and interpretation to explain.” Dworkin, supra note 2, 198 - 9.

1> In addition to equality and concern, if members of a community also recognize their group
responsibility are special and personal, then the community becomes a true community that can
exercise its coercive forces legitimately. Dworkin, supra note 2, 199 — 202.

16« What is lacking is dialogue. Hercules, Dworkin's mythic judge, is a loner. He is much

too heroic. His narrative constructions are monologues. He converses with no one, except through
books. He has no encounters. He meets no otherness. Nothing shakes him up. No interlocutor violates
the inevitable insularity of his experience and outlook. Hercules is just a man, after all. He is not the
whole community. No one man or woman could be that.” Michelman, Traces of Self-Government,
supra note 5, at 76. This criticism is also quoted by Habermas, supra note 5, at 224.

7 The society as a whole consists of not only the judicial community but also various communities in
the society.

18 «“The question is: whose integrity? Dworkin says that legal integrity “"asks the good citizen, deciding
how to treat his neighbor when their interests conflict, to interpret the common scheme of justice to
which they are both committed."” But in what sense is that true? It is not, after all, citizens who are
immediately called upon for the work of legal integration. The narrativistic theory of law as integrity



The flaw really starts early in Dworkin’s theory of adjudication. Dworkin
advocates that a theory of adjudication must meet two requirement: it must have an
aspect of history to establish the legality of the adjudication, what follows is the
existence of the “fit’ stage to test what legal decisions or decision chains can be
considered the controlling laws or chains of precedents for the case under dispute; it
must also have the stage of justification where the adjudicator chooses one conception
that coheres the best with the political morality embedded in all previous decisions
from the set of competing conceptions of social morality contained in decisions that
pass the fit stage. The problem occurs at the selection of the competing conceptions of
social morality. Dworkin’s strong and exclusive judicial internal point of view
actually does not really care whether the competing conceptions of social morality the
adjudicator need to select from are really social in the sense that they are indeed held
by individuals or groups of people in the society. The adjudicator simply constructs
these conceptions based on the case at hand and the judicial records. As a result, even
in cases where competing conceptions of social moral issues are diverse in the society,
and these competing conceptions are poorly or mostly not reflected in the cases facing
the courts, Dworkinian judges can still reach his or her one right answer.

The problem becomes even worse when Dworkin joins the interpretive turn and
builds his theory again around the idea of integrity and community of principles. First
of all, Dworkin seems naive, or insensitive at least, to the long held differences
between legal sociologists and positivists regarding whether social norms are law.
Legal positivists like John Austin and Hans Kelsen explicitly expel social norms from
the realm of law; while legal sociologists since Eugene Ehrlich'® has taken a inclusive
attitude toward social norm. Dworkin is not clear on this issue, but his communal
interpretation of integrity puts him inevitably in a position to confront such debate.

Dworkin exemplifies how his communal approach resolves conflicts with justice
by offering an example. In the conflict, equal concern for daughters and sons in a
community requires parents to exercise a kind of dominion over one relaxed for the

seems a vindication of the moral freedom of judges -- displaced, in Dworkin's account, onto the
citizens.” Michelman, id., at 69.

9 Ehrlich clearly includes a variety of social norms like customs into the definition of law. See Eugene
Ehrlich, The Fundamental Principles of the Sociology of Law (1936). Many social theoretical
approaches try to bridge these two camps. See Philippe Nonet and Philip Selznick, Law and Society in
Transition: Toward Responsive Law (1978). Locating within the system theory of Niklas Luhmann,
Guenther Teubner synthesizes three neo-evolutionary theories of law, namely, the responsive law of
Nonet and Selznick, Habermasian organizational principle of society, and Luhmann’s socially adequate
complexity theory, and brings forward that of reflexive law, see Guenther Teubner,, Substantive and
reflexive elements in modern law, 17 Law & Society Review, 239-286 (1983). Jean Cohen recently
improves the reflexive model; see Jean Cohen, Regulating intimacy: A new legal paradigm (2002).



other®. Dworkin believes “that associative responsibilities are subject to
interpretation, and that justice will play its normal interpretive role in deciding for any
person what his associative responsibilities, properly understood, really are.”*
Dworkin offers a series of test to resolve such conflict between community and justice.
These criteria are:

a) whether the community is a true community??;

b) whether the bare facts of social practice of the community are indecisive;

c) whether principles necessary to justify the rest of the institution condemn the

practice of dominion, in case such dominion is settled and unquestioned in

the community®.

No one, answering the last test, can definitely be sure to expel all the unjust
feature of an associative institution based on the interpretive attitude, especially in
difficult instances where “the unjust dominion lies at the heart of some culture’s
practices of family, or that indefensible discrimination is at the heart of its practices of
racial or religious cohesion.”?* Dworkin further illustrates the complex structure in
the difficult instances by expanding his family quarrel by asking: whether the
daughter still have an obligation to abide by her father’s wishes in cultures empower
parents to choose spouses for daughters but not sons??

Dworkin believes before answering this question, we need to examine whether
the bare institution of family in question met the four conditions for a true community
just illustrated,?® since only genuine responsibilities derived from a true community
obligate the members of the community. This examination surely involves a series of
interpretations. We want to know whether the culture under examination accept that
women are as important as men and see the difference of treatment as a way to protect
daughter’s interests? Dworkin believes if the discriminatory practice is grounded in
some more general assumption that daughters are less worthy than sons, than the
association is not genuine and no associative obligation to accept this discriminatory
practice could derive from the community. If, on the other hand, the discrimination
against daughters is inconsistent with the rest of the institution of family, than it may
be seen as a mistake and not a real requirement, thus the conflict is settled. Suppose
the culture accepts the equality of sexes but in good faith thinks that equality of

2 Dworkin, supra note 2, at 202.

211d., 202 - 3.

Z See supra note 7 for Dworkin’s idea of a true community.
Id.

1d., at 203.

#d., at 204.

%8 See supra note 7.



concern requires paternalistic protection for women and this practice is consistent
with the rest of the family institutions, but such institution is seriously unjust, for
instance, what such protective practice is consistent with is the established practice of
the family to force its family members to commit crimes in the interest of the family,
then the discriminatory practice can not be justified. In the end, Dwrokin believes a
real conflict occurs if the paternalistic practice of the institution is the only feature we
are disposed to regard as unjust. Dworkin thinks in such case, such practice of
choosing spouse for daughters but not sons may be overridden by appeal to freedom
or some other ground of rights; but still, since the difference of treatment is not a
mistake, and it is also not the case where the discrimination is consistent with a more
unjustifiable general responsibility of the family, the daughter responsibility to defer
to parental choice in marriage is genuine and a daughter marries against her father’s
will therefore owes her father an accounting or an apology, and should strive to
continue her standing as a member of the community she otherwise has a duty to
honor.?’

This article does not dispute with Dworkin’s argument of principle demonstrated
in the case just described. I only want to raise two questions that are more general.
First, whether the reasoning in the case a reasoning of law or a reasoning of social
norms? Second, who is the person Dworkin has in mind to conduct such reasoning,
the daughter, the parents, the mediators of the community; the judge in the court
adjudicates the case, or again, Hercules?

The first question is asking whether Dworkin takes an inclusive view of social
norms and treats them as part of the law. Just like what he believes legal principle part
of the law when he debates with the legal positivists. It is not clear by reading the text
of “Law’s Empire” and | believe the question is one that worth pursuing. Personally, 1
believe the role of legal principles should be expanded for a better coordination
between the laws of the state and social norms derived from the human interaction in
the society. I will discuss this point further in the next section of the paper.

The second question raises the doubt that Dworkin expands his requirement of
coherence of the judge to the individual citizen. Judges has next to her or him the full
judicial records that contain most or all previous related facts and other judges’ legal
reasoning in those cases. That’s how judges can be expected maybe to come close to
Hercules to interpret and construct legal principles and make judgments of coherence.
We simply cannot expect the daughter, father or mediators of a community to conduct

2" Dworkin, supra note 2, 202 — 6.



such interpretation, especially when they are situated in the culture that shape the
community and at the same time lacking the sufficient records of facts of related
conflicts and reasoning of other members in the community. On the other hand, if
what Dworkin has in mind is judges or Hercules doing the reasoning, then his theory
of associative obligation and community of principle is incomplete. In the next
section, | want to first discuss Fuller’s theory of Law as rational reflection of human
interaction and then propose one way to resolve the theoretical problem of Dworkin’s
communal approach.

I1. Human Interaction and Legal Principle

Gerald Postema provides a useful analytical scheme for us to pinpoint where
Dworkin’s theory needs improvement®. Postema intends to illustrate how the
convention approach of HLA Hart and Lon Fuller’s emphasis of coordination can be
integrated into a general theory of law?’. Postema considers three points of
intersection of law and social life at which significant problems of coordination seem
to arise. Level one coordination problem occurs out of human interaction and the law
in some form is introduced to help solve the problems. Level 2 problems arise
between officials and citizens; and level 3 problems arise among law-applying
officials themselves™. It should be noted that each level of the tri-level analytical
scheme represents a bi-directional relationship. The level 2 problems thus involve not
only how the officials apply the law to the citizens as its recipients, it also involves
the reading of the laws applied from the perspective of the citizens and the process of
transforming and adapting the law promulgated into level one actions toward one

%8 Gerald Postema, Coordination and Convention at the Foundations of Law, 9 Journal of Legal Studies
165 — 203 (1982). Later, Postema uses a similar approach to analyze Lon Fuller’s human interactive
theory of law. For a better understanding of the idea of the three levels of the coordination problems,
please see the following quote:

“Fuller’s general thesis is that implicit, interactive practice is pervasive in all legal

systems — not just in those heavily dependent upon “”’customary law,”” but even

in those apparently dominated by enacted law and formal lawmaking and law-

applying institutions. We can distinguish three broad contexts of interaction in

which practices of the sort Fuller describes are in evidence. The first context is

essentially “’horizontal,”” where interaction occurs between parties related as

“’equal.”” In the simplest cases these relations are bilateral, as in contractual

arrangements or business partnerships; but they can also be complex, multilateral

relations, as in relations amongst citizens in a political community. The second

context involves interaction among parties related “”vertically,”” as authorities to

subordinates; for example, as officials and players, judges and litigants, and

lawgivers and subjects. In the third, interaction occurs between or among authorities

or officials themselves.” Gerald Postema, Implicit Law, in Rediscovering Fuller: Essays on

Implicit Law and Institutional Design 255, 259 (Witteveen and Burg ed., 1999).

% This article can be seen as an attempt to serve as the first effort of exploration to integrate the
principled approach of Dworkin with Fuller’s emphasis of law as facilitator for human interaction.
%0 postma, Coordination and Convention at the Foundations of Law, supra note 28, at 182 — 183.



another. The latter of the level 2 and the whole level one problems of coordination
tends to be neglected by the legal positivists, including Dworkin. We may call it the
positivistic view. On the other hand, a social point of view tends to emphasize level 1
and citizen-to-official part of the level 2 problems.

Viewing from this tri-level analysis, Dworkin’s right thesis, arguments of
principle, theory of interpretation and integrity discussed in the previous section
contribute more to the level three and the official-to-citizen direction of the level 2
relationships. His theory of associative obligation and community of principle in
“Law’s Empire” represent his theoretical extension to the level one problem.

However, what Dworkin needs to makeup in his theory is still the social point of
view. The critique of Dworkin’s Hercules as loner who conducts monologue is
essentially challenging Dworkin’s theory for its insufficiency of the citizen-to-official
part of the level 2 coordination, since what are really the competing conceptions of
social morality in the society have been consistently overlooked by Dworkin’s judges.
What is more, although Dworkin extends his theory to include level one problem of
coordination by introducing the concept of associative obligation and community of
principle, but the way he extends his theory, as criticized in the previous section, has
been a simple expansion of his accomplishment in solving level 3 and the
official-to-citizen part of the level 2 problem to all levels of the coordination. In short,
Dworkin did not quite catch the social point of view.

Lon Fuller is one of the few legal philosophers devote to a social theory of law
based on human interaction®'. Human interaction has always been in the core of

%1 For a general account of Fuller’s academic development and theories of law, see Robert Summer,
Lon L. Fuller (1984). The sociological approach to law, especially as a legal theory, has not been well
received by the legal academic community. As Philip Selznick observed that Fuller’s contribution to
the legal philosophy has not been recognized by the academic community as he should be:
“At some point in the future, when we become more open to the moral relevance
of social inquiry, more empirical in our study of philosophical issues, more capable
of uniting moral and social theory, Lon Fuller’s work will stand as a landmark--”.
See the preface Philip wrote for the book Rediscovering Fuller, supra note 28, at 11. Lacking of
adequate understanding of Fuller’s sociological approach also contributes to poor communication in the
1960’s, when Fuller debated with Dworkin. As Fuller pointed out:
“One of the embarrassments about a debate like this is that it becomes apparent at an
early point that many of the differences derive from tacit assumptions that are made
on both sides”.
See Lon Fuller, A Reply to Professors Cohen and Dworkin, 10 Vill. L .Rev. 655 (1965) - Dworkin’s
comments can be found in Ronald Dworkin, Philosophy, Morality, and Law-Observations Prompted by
Professor Fuller’s Novel Claim, 113 U.Pa. L. Rev. 668 (1965) and the Elusive Morality of Law, 10 Vill.
L. Rev. 631 (1965). Hart has also been critical to Fuller’s idea of morality of law. See HLA Hart,
Book Review: The Morality of Law by Lon Fuller, 78 Harv. L. Rev. 1281 (1965); Positivism and the
Separation of Law and Morals, 71 Harv. L. Rev. 593 (1958) and the Concept of Law, 195-8, 202 (1961).
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Fuller’s idea of law*?; norms derived from human interaction always exist and ought
to be the basis and primary concern of the law. Legislative and judicial law making
should not be simply a one way projection of the law to the people, legislators and
judges ought to be sensitive to the existing human interactions involved and try their
best to direct these social interactions back into sound patterns® and not lay down
substantive requirement whenever possible since sound social interaction is a better
basis to achieve good social order and substantive norm laid down by the law of the
state may obstruct further interactions of the people due to its insensitive to the
context of the social facts or its been misinterpreted by different roles in the society
involved®. Fuller’s theory of law can thus be considered one that best emphasizes the
level 1 and the citizen-to-official relationship of the level 2 coordination®.

The interplay between formally enacted law and the social context to which that
law is applied is what Dworkin’s legal theory lacks and it remains so even when
Dworkin switches to the communal approach as discussed above. Fuller defines social
context as the “interactional patterns and reciprocal expectations that have come into
being without the direct guidance of state-made law.*” Such interplay exists, only
differs in degree, in all application of the law. Here Fuller agrees with Dworkin that it

However, Hart did not fully realize that Fuller was focusing on the legitimacy of the law based on
what’s the process involved in the legal decisions making. The eight ways that the law may fail
represent Fuller’s procedural normative threshold for evaluation after we interpret how the legal actors
of a legal system interact with each other and produce law. They are not substantive normative
threshold or principles of good craftsmanship, as Hart claims, for one to apply. See David Dyzenhaus,
the Legitimacy of Legality, 46 University of Toronto Law Journal 129, 130, 140 (1996); James Ketchen,
Revisiting Fuller's Critique of Hart-Managerial Control and the Pathology of Legal Systems: the
Hart-Weber Nexus, 53 Univ. of Toronto L. J. 1, 8-9 (2003).

%2 postema thinks Fuller has always been inspirational, though he did not develop a full theory of law.
See Postema, Implicit Law, supra note 28, 258. In fact, the three levels of coordination developed by
Postema represent his attempt to integrate Fuller’s human interactive point of view of the law with
Hart’s conventionalism. See Postema, Coordination and Convention at the Foundations of Law, supra
note 28.

* Whenever Fuller uses the word social order, he means good social order. The scholarship of good
social order has occupied Fuller’s mind and he calls it ‘Eunomics’. See Lon Fuller, Means and Ends, in
the Principles of Social Order 61-2 (Kenneth Winston, Ed., 2001). In fuller’s theory, a sound pattern of
social interaction is one that meet the requirement of the morality of duty, which is characterized by
reciprocity that are achieved through mutual consent, exchanges with comparable value or reversible
roles. See Lon Fuller, the Morality of Law, 13 — 27 (1964).

¥ Lon Fuller, Law as an lustrument of Social Control and Law as a Facilitation of Human Interaction,
1975:1 BYU L. Rev. 89 (1975) and Lon Fuller, Human Interaction and the Law, in the Principles of
Social Order, id., 231. The latter article was further expanded and supplemented by Lon Fuller, Some
Presuppositions Shaping the Concept of “Saocialization” in Law, Justice and the Individual in Society
33 (Tapp & Levine ed., 1977).

% Another inspirational approach can be found in Jean Cohen’s new legal paradigm. She improves the
reflexive model of Teubner and emphasizes Habermasian co-originality and legal principle in addition
to reflexivity. See Jean Cohen, Regulating Intimacy — the New Legal Paradigm (2002). Chishing Chen,
the New Legal Paradigm of Jean Cohen and Its Implication for Public Online Resolution, 37:4
EurAmerica 513 (2007).

% Lon Fuller, the Justification of Legal Decisions, 6 World Congress on Philosophy of Law and Social
Philosophy 77 (1972).
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is in vein to seek legislative intention in hard legal interpretation; only that Dwrokin
looks for remedy in arguments of principle, but Fuller emphasizes that the social
context involved should never be overlooked®’. Fuller believes the difficulty lies in
the achievement of congruence between the demand of the state-made law and the
‘extra legal-qualities of the human relationship’ to which the law is applied.

| believe it is hard to imagine one can tackle the difficulty without emphasizing
dialog and reflection. Dialog between disputing parties with adequate participation by
other parties of interests both inside and outside the community can improve mutual
understanding and reflection. Such process of communication should be accessible
and the primary target of state-made law™°. In such scheme, both the interplay and
reflection of state-made law and its social context are enhanced and mutually
re-enforcing.

Dworkin has made headway to address all three levels of social coordination
Postema points out when he turns to associative and communal approach in “Law’s
Empire”, but his task is unfinished. I believe Dworkinian theory can be complete if
one incorporates considerations of social context in Dworkin’s legal principle.
Specifically speaking, in case we are conducting arguments of principle in a hard case,
we don’t simply always go to a more general principle to try to achieve coherence;
instead, we judge** whether it is more appropriate to enable dialog among disputing
parties and the public, and we direct such dialogic and reflective process through legal
principle handed down to the disputing parties and the public, all three levels of

%7 1d., 77 — 83. The social context of our society tends to become more rich and polycentric; the legal
thought has also shifted from a command and control mode toward a bottom-up and dialogical mode.
See Orly Lobel, the Renew Deal: The Fall of Regulation and the Rise of Governance in Contemporary
Legal Thought, 89 Minn, L. Rev. 342 (2004). This trend is increasing in the area of information law,
and it is predicted that state-made law becomes more impotent in the internet age. See Ethan Katsh, the
First Amendment and Technological Change: The New Media Has a Message, 57 Geo. Wash. L. Rev.
1459 (1989). The social context of law is indeed a subject worth focusing now and in the future.

% Fuller, id., 80.

% See Chen, supra note 35.

0 Commenting Dworkin’s idea of liberal community, Selznick also believes Dworkin’s task in
unfinished. See Ronald Dworkin, Liberal Community, 77 Calif. L. Rev. 479 (1989) and Philip Selznick,
Law, Community, and Moral Reasoning — Dworkin’s Unfinished Task, 77 Calif. L. Rev. 505 (1989). In
terms of emphasizing the interplay between state-made law and its social context, Selznick is similar to
Fuller; he calls it responsiveness of the law and holds it as the key to the jurisprudence of
Communitarian Liberalism, See Philip Selznick, the Jurisprudence of Communitarian Liberalism, in
Communitarianism in Law and Society 19 (Paul van Seters ed., 2006).

*1 One guidance for such judgments can be found in the idea of discursive coherence provided by
Robert Alexy and Aleksander Peczenik. See Alexy & Peczenik, the Concept of Coherence and Its
Significance for Discursive Rationality, 3 Ratio Juris 130-47 (1990). The discursive coherence of the
social context can provide a good threshold to determine whether coherence requires legal decision
makers ought to looking for a more abstract principle or empowering further dialog and reflection. See
Chishing Chen, Toward a Discursive Basis of Public Reason in the Internet World, to be published.
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coordination can be well attended*?.
V. Conclusion

Courts everywhere are under great pressure due to congested case load. At the
same time, the number of trials in courts is also reducing with an alarming speed*®.
Whether such trend is worth pursuing is in doubt**, even if Dworkin’s theory can still
fit the description of the practice. Dworkin has made a great step to incorporate all
communities in his legal theory, but he needs to do more. This paper is an effort to
suggest a first step for such further improvement. On the other hand, the courts has
undertaken its catalyst roles in the emerging era of governance®, such transformation
should be more and not less evident in the future. However, we are still in need of a
general legal theory to guide such transforming efforts. Fuller’s human interaction
perspective is what we really need to bring back to our attention. This article is a first
attempt to show how the perspective of Fuller might be incorporated into Dworkin’s
legal philosophy. Hopefully it can raise some attention, which is in great need in a
time of change.

%2 Susan Sturm gave a good example. Sturm points out that the second generation of employment
discrimination is a byproduct of ongoing interactions shaped by the structures of day-to-day
decision-making and workplace relationships”. Sturm applauds the Supreme Court’s handling of sexual
harassment cases by refusing to give specific substantive content that constitutes sexual harassment;
and instead, the Court provides the defendant employers with affirmative defenses if they exercise due
care to avoid harassment and resolve the conflict if it does occurs. By doing so, dialog and reflective
thinking are empowered and guided by the court. See Susan Sturm, Second generation employment
discrimination: A structural approach, 101 Columbia Law Review 458, 469 (2001).

%% See Judith Resnik, Whither and Whether Adjudication, 86 Boston U. L. Rev. 1101 (2006).

* Courts decisions can serve its expressive function if general reciprocity is highly experienced in the
society. If, on the contrary, the social trust is low, courts messages cannot be expected to get across the
society and even be treated with cynicism. See Jason Mazzone, When Courts Speak: Social Capital and
Law's Expressive Function, 49 Syracuse L. Rev. 1039 (1999).

%> See Joanne Scott and Susan Sturm, Courts as Catalysts: Rethinking the Judicial Role in New
Governance, 13:3 Columbia J. European L. (2007).
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Abstract

After Roscoe Pound, Lon Fuller held the jurisprudence professorship at
Harvard Law School. Fuller’s sociological approach emphasizing human
interaction is, however, not so welcomed in the jurisprudential world. It is
believed that such trend may need a change. This paper discusses the Grosker
case first, one that involves digital copyright infringement through the P2P
model, and then advocates the need to take Fuller seriously in order to response
to the legal challenges brought forward by the information technologies.

Key Words: Lon Fuller, Human Interaction, Digital Copyright, P2P, Implicit
Law, Mediation
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*1d.,p. 394 -
*1d., p. 395 -
*1d.
* Fuller, L., The Case Against Freedom, in Principles of Social Order, p. 323
36

Id., p. 322 -
¥ 1d., p. 320 - “Before we can act meaningfully in society, we need to be able to make reasonably
dependable predictions about what other people will do. Such predictions are impossible unless the
behavior of others follows some discernible pattern, either imposed or voluntarily accepted. Social
action—or to use the fashionable term—social interaction, requires confining forms ,directive
channels.”
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“3 Dworkin, R., The Elusive Morality of Law, 10 Vill. L. Rev. 631, 632 (1965) -
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Id., p. 633 -
“> Dworkin, R., Philosophy, Morality, and Law, p.685 -
4 Selznick P., Book Review: Anatomy of Law, 83 Harv. L. Rev. 1474 (1970) -
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T N NV IV SRR F,‘TI%F‘J = - (So, I suggest that all we need to do to
accept the idea of an internal morality of the law is to see the law, not as a one-way projection of power
downward, but as lying in an interaction between law-giver and law-subject, in which each has
responsibilities toward the other)”. Fuller, L., Supra note 38, at 661 -

8 4 Hart, HLA., Book Review: The Morality of Law by Lon Fuller, 78 Harv. L. Rev. 1281 (1965) ;
Hart, HLA., Positivism and the Separation of law and Morals, 71 Harv. L. Rev. 593-629 (1958) ; Hart,
HLA., The Concept of Law, pp. 195-8, 202 (1961); Fuller, L., Positivism and Fidelity to Law — A Reply
to Professor Hart, 71 Harv. L. Rev. 630, 1958; and Nicholson, P., The Internal Morality of Law : Fuller
and His Critics, 84:4 Ethics 307, 312-13 (1974) -

49 g Ketchen, J., Revisiting Fuller's Critique of Hart-Managerial Control and the Pathology of Legal
Systems : the Hart-Weber Nexus, 53 Univ. of Toronto L. J. 1, 8-9 (2003) -

%0 Fuller, L., Law as an Instrument of Social Control and Law as a Facilitation of Human Interaction,
1975:1 BYU L. Rev. 89, 94 (1975) ; F - I%&4"Archives for Philosophy of Law and social
Philosophy (ARSP), Beiheft no. 8 (1;74)
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R., Book Review - Summer's Primer on Fuller's Jurisprudence-A Wholly Disinterested Assessment of the
Reviews by Professors Wueste and Lobel, 71 Cornell L. Rev. 1231, 1234 (1986) ©
2 EY [FIf9Es]s » 22 ¥ Postema, G., Coordination and Convention at the Foundations of Law, 11 Journal
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