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Abstract

Patients' awareness of self-determination has raised and their rights have
been taken into account in clinical consideration because of the change of
doctor-patient relationship in recent decades. The right to autonomy was highly
positioned at the constitutional level no matter it is contained in the concept of
human dignity or the right of privacy. It is also highly valued after “the doctrine
of informed consent” was introduced into our country with vigorous
development in recent years.

Because adolescents’ age and maturity approach adults, they have been
recognized to have sufficient ability and right to make their own medical
decisions as well as adults. Children, in the general idea of the society, are
concerned not to have sufficient decision making ability and therefore need their
parents’ help to make their own medical decisions. However, from clinical
experiences, many children could not only express their autonomous opinions
but even have the ability to consent to their medical treatments, including
life-saving treatments. Unfortunately, children’s opinions were usually ignored,
and sometimes their parents could not make decisions in their best interest.

This study will discuss the patient autonomy of children whose ages are
under 12 years old. We acknowledge that children do not have legal “right” to
autonomy but they still have their own autonomous expression. The ethical and
legal bases of patient autonomy are firstly illustrated, including “the four
principles approach to bioethics”, “the doctrine of informed consent”, the legal
status of “the right to autonomy” at the constitutional level, and the United
Nations Convention on the Rights of the Child which is an international guide to
children’s human right.

Children’s autonomy is closely related to their decision-making capacity or
competence and their age. Furthermore, surrogate decision making plays an
important role in children’s affairs. When there is a conflict between the parents
and children, the principle of best interest of children should be the leading
concern.

Regarding the medical decision of children, difficult problems are: why
children’s patient autonomy is vital, who has the right to decide, and how to
make a decision. | have reviewed the experiences and suggestions from concept
leading countries such as the United States and the United Kingdom. I proposed
my own viewpoint and suggest some guidelines on the clinical decision process.
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My opinion is that children’s right to express should be taken as the confirmation
of children’s autonomy. For the children with decision making capacity, we
should fully respect his rational decision; for the children without it, parents
could make the decisions according to the children’s best interest. Medical staffs,
including doctors and nurses, also need to reexamine the parents’ decisions
suitable for children’s best interest. At the end of the thesis, | re-examine the
clinical cases proposed at the beginning of this thesis, to present my resolution to
the cases as guides for future clinical situation.

Keywords: informed consent, children, patient autonomy, surrogate decision,

decision making capacity, competence, best interest, life-sustaining treatment,
withdrawal, quality of life
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PO g ARIRITOFTLAR S A RATERL > Fn R ik HER Y

I AL P d 4T

—

watt e RREF T4 rEd k4 (prima facie binding ) |» 228 a6 & o
RRERPRORPT FR GG R FFLE KA - L2 ER
SRR AT SR B .

2. PR Rche BB L’»'E%ﬁh E R %k T i (specification) |- # i&

S ETEE CEEEHRE S P LTS SRRy

AR AE T i T L ¥ el B - 3k (coherence) e
3. w RAPTE BB R 2 FR (34 5T T #7224 K (balancing and overriding ) |

)

BA o A aF R

EHAERAFAEM B BRI F T AFE AR

FEF e RAERA L RAE Y

Fehfpdt iz € 0 45 ) % X ff= (the greatest balance) ;> ¥ 10 i- T

GHETRE L EF D M4 w2 % 4% (actual obligation) |

3w B AR B AP d A e Y

* Tom L. Beauchamp, James F. Childress, supra note 20, at 12-13
% Tom L. Beauchamp, James F. Childress, supra note 20 ; 255 B » 4= da @B IUE R 534 » s iR
185k 13 % 53133
YT B TR AEBERE ) REEAARARRE » HARRGE 0 55 5 > 2009 4
12 H > H 59-64
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- ~ B & p 3 kR (Respect for Autonomy )

3 (autonomy) 4 e p AFIL g ARG B EP AR DL E-
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EoRIEE I AR R B ARHARE L]
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TE)\“\

PR R A TER DR SN e F AR R R RN - AR AT
T AEAARR
1. 39 B B (truthfulness): # * £ 4 flisF-ln 5 BT > ot Iﬁa%‘i fo 1R AR
2 e Ll e G I 13 2 R e
2. = % kB (confidentiality ) %5}}?% FAET o A R o 4o
THFIEE G FR ORI o
3. &viF & R B (informed consent ) © & & 2 frjfis AR gy g0 X E R
ot R R T HREFF Rl
BEp A RPGI DT LA p L ahp A i 4 B T GldofE A
Bk R KT SR S8 o TR BIEG PRI B QL A
ARl AATIOL ARAPERRIE R LU R L RR (AR

‘é_“g_LIlZi% ﬁ)ﬁ%gi\i_ ’fgm‘f’—'b"
Z ~ # ¢ 3 T RA (Non-maleficence )

Bdp 7 B A P BN XD G T S RREEFRG
¥ & 1§ % § % (Primum non nocere ; above all do no harm ) 48 3 = & o %5
ek FEAL ‘“ift'J)ﬁi’\KEimLFﬁﬁ wWa g Ao Bl el T g E ‘i
THARAAATE - FPE Tk E AR E R EFE N TRy o
Pe AE 1% & (standard of due care ) |° TR A A REE R B X 5 E

ORI EL PRI SR FER LG R
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FLGTRA G  S- THEP BERA G EBESGT AT
o adRAFHELN TR  FTREFAEFFT o ”’“ﬂ”tb}ﬁﬂ‘lffu{

THIF R SRR AERMATEFRFOFRE LT N RIS

B2 EGEopm-iax TE9 ) a3 (injury) 2 B2

= ~ 7€ B P (Beneficence)

134k o Beneficence — 3R FAF L 7~ iz v B I Al M EfoAE o
- N EFL A HARETY G - BREFLh T o FEARfE
o Lhd Spfe st PagaR® At B0 ERA LD e BF RN T2

BoAFREE LT PRI BB A X TP & ES
PR A E NI gEE > B2 3T RA '{F% AR ¥ mﬁ;;} FE s

L 5 AR o

e ~ o BB (Justice) (& & R B

"E& ) FAERL T oI (fairness) TR f F) (desert) M2

3

"4 e F . (entitlement) jo & R AH A T~ 1 F 2 duk

TRAR FLfreni B R R R A AT A H ARG R B FIF R

REGEPE > K2 2B 2T LR Lhasfil & 5 &4 amjEfln
B2 B EF ez £ LA RP? b MR L ERE

® ZEHE > AdmERIEAITE o AiERE 26 0 H 34
P AT EREEMEE > B b 0 1999 FE-FRIURI - H 43 #8555 5 et 27
HS
% Gillon R, Medical Ethics: Four Principles Plus Attention to Scope, 309 British Medical Journal
184-188 (1994)
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ET A fRA 2 > R TIEALE P A TRERA f o

ipw R ) E 2 E Y (checklist) ehdgiE » o 28k S R R R

e dpdi1 e 3 T iRA KT+ (aprior commitment) (o gt f Bl E & 2 G
FHRAFERLL TR AT RO PER > T ERA PG T

F & % (convergence)e 1w RAIF 2 fgE » il At £ hip A 1K
T TORERAARMEERE NG RAL YA FRR RS BT
g\éfl.\fﬁ»(%t-g—[ﬁq%&;fﬁﬁﬁgﬁﬂ » T A AN R gﬂﬂ Ff’vlL*»ﬁ

LR 5

ik & (24w L Informed consent) &5 p F F i5 3 i v
A2.- o2 R %ﬁéﬂ? € '—:ﬁﬁ 21117 % | (Declaration on the Rights of the

Patients ) 45 ! :F.-;f:ag*; Ao ]] > WG R D BB g e Bk

2irts e RERMAAEA T AP 1914 & £ WA 27 Benjamin

UEEHE > HiERE 26 0 H 36-45
32 John R. Williams 2 > Fi#E3: 19 & » H 44
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Cardozo #r5 1% — oA 2o & & 440 el a0 P& P
kg Yo ) Ft 0 AR RSB TLL O RRAR R RL A
g2 ipmt EEp R p A (patientautonomy) 14 2 T H £ 4 £ (respect for
persons) b miE A 2 T Mo
FA B LT A TnflE g R TEEG D o T
TRABHS A EBTIFLRoBApIARTBAp A fegere § o
BAT RGBS G E S BADE RET e A EROLEET O 4 T

Lope bR ena e AT A - fEFE o FEBERG BT AL

FER-FEBARFLFRERAE AL FHFLS IR L TR
A P ARLEMRAI FRAAZEEF P AFT IR A FE - LA

TEAE RERP AR ORI WP, 2 AP AL F
i b R A AR PR FERpEL L L E

Bt aeis R AR 0 BB B O 3 g

2arti e Rt - BEA DD N AUIR s dat E B4V 2 Rt 1957 & - 0B B
A6 %R (aortogram) i & KA MR- B AL F LG (T F
EF R A RS - BEOFOF R R T A B 4 AT ik
Folfdrgmaigme ) X2 pgn 08 tdper L2 Y rinds

LR p RPlEE er'j:’]‘éf”m/fJ m’j—j\%}i\& & "’%/\@F%

3 “Every human being of adult years and sound mind has a right to determine what shall be done with
his own body.” Schloendorf v. Society of New York Hospital, 211 N.Y. 125, 105 N.E. 92 (1914)
* Peter A. Singer 47 > ZEHE4E - BRI E SRS > MEZABIGHESSRWEREGH
Hi 2003 49 H¥IhR - H 3
CHE S TAIERGEE ) B T EARE ) AFEEEANS 2 s A e E2WE > AdaRE
1 &5 2 8 » 2009 /2 12 H > H 109-115
36 Salgo v. Leland Stanford Jr. University Board of Trustees. 317 P.2d 170 (Cal. 1957): “a physician
violates his duty to his patient and subjects himself to liability if he withholds any facts which are

necessary to form the basis of an intelligent consent by the patient to the proposal treatment.”
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i 2 (negligence) ™o d 3T ABIL L U E FE T HIB A A EPE £
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EEE TRERE- A s 50 2 M= xit- A W s
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TRAEREERTIAT B R S EE T Y F

AR T o B g 0GR T 2 B R AeAp e o
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)":{'-ﬂs;:-}_ Z_ Rﬁk}a? ‘:'15Wiéflﬁfi?é%’uﬂ:ﬁﬁ’\T’Ft'!é"ﬁ';f_[i.‘_5 .

Atl
AN
=

=
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R Ler L

TSR AR 16 0 H 139-140 ~ 146
* Benedict C. Nwomeh, et al., Informed Consent for Emergency Surgery in Infants and Children, 40 J
Pediatr Surgery 1320-1325 (2005)
PSR AR EHEREDE L TEARER ) ZEREERGET - AR F 36
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WA RARFRE B HEF LB TS

6. 2 AP B S BCFEEIRA o B4R B Kyt e ?
(1) 2w £ RZ e 3 FRESE I a wLjzl s Fﬁgx*ﬂ}J

T AR o SECVERPT o o I BT M F R B KB
F
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Q) 2 4oinip Rl e 5D ISR E SRR E A H G sz 4

-

TR E R R A I o FLFE G LFRF LR L

7. 2 Feenp ff”é_ﬁfl’ffﬁi/\ (aEIE-E I 4 ST "B 0@ {;ﬁa&.;ﬁe

FE TR DTG L AT P AR LR A R -

B2 HA > 2007 £ 6 H > H 230

Y B BiiEEE 16 0 H 143-146

# 7@ NE R Ry EHIFHEE T AEME BT BT - T A AN AEEIE - IS - 1B

BBl AR ERE - H EREAMSE > 2009443 H - 5F23 8> H 74 - il > ?ﬁ%l;ﬁé’]ﬁa

Féﬁﬁ* EH% E R IE B REEN SRR - B SMES 88 5B - AUnT gEmEeaE A&
HITEER o HURSCERES Al Fy P RI3R75% THG -

*2 Health Care and Care Facility Act SBC 1993, ¢48, s6; Health Care Consent Act SO 1996, ¢2, s11.
#H5 [ Peter A. Singer 45 © ZXH E4miEniigst 34 F > H 13
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BEFL AR gAY AL BRE L FER A
A= ehze & F 34 & (information disclosure ) 5 2. F - %y S BE L
72 4 (decision capacity, competence ); 3. 39T us B i BE BB E
ME T g eH s EH# G w4 B f# (comprehension ) ; 4. :",”;:“:[F% B BRI R
(voluntariness) * o & F2 frtsp A ¢ TR » it § & 32 ¢
1. # 4 (disclosure) * : 4 it B L e M BRSBTS
R RE - BEFRFFFT OG- FEFLFRFLIFFTD
RS2 ER L iR AT 4 80% s & B i Ao L T £ e
AP SRS R o AR E R W R R R
MR LA PRI TG R RS N LT e F R
FPREFp A AR WA RN AV R e
ed 7 Edolk BRYRFLERALCREA 2R BT BT RAR

R Ly B EEE R SUETE S E S

P A EAUEREAY - RENGEBRISMGEE IR (STEl - ER
AR« BREEIVORE) 0 AR 0 2004 £ 4 H > H 123-127

* Raymond S. Edge, John Randall Groves. Ethics of health care: a guide for clinical practice. Clifton
Park, N.Y.: Thomson Delmar Learning, 3rd ed. 149 (2006)

 Peter A. Singer 4 0 ZEHE SRR AIIERE34 E - 2=

4 Dawes PJD, Davison P, Informed Consent: What do Patients Want to Know? 87 J R Soc Med 149 -
152 (1994)

BRI ERREEE 58 15 ¢ T BB IA AR TEER ABRE B E A AT K
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2. A% 4 (capacity/competence) ** 1 B~ 7 R N ML Ak & T
Faen i A TR G MR A A ML & 7 Rk £ TR
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Tk LB RO ST R o B - B AR Aok fi%ﬁg’mﬁiﬁ ,
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* Peter A. Singer 47 - ZER 2 4RE  BIREE M E - F3 =
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R

RFABE LT R

;)
o
!

F EF D L d FELLo

3J@%1mﬁﬁzézga;ﬁw;%fg%@&ﬁafwuéﬁﬁiﬁg%

FUEENFE AL wF R TR LR AREDEAT oV 2w

e b e gl 2 L fE0 2R RE R F B F R R KA
SRR E) QEERET oA KFFEP AL RANEL

MBFRTRERBLLIL -

50 Raymond S. Edge, John Randall Groves, supra note 44, at 150-151
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Griswold v. Connecticut — % ¢ ¥ » 3 4 ¢4 j2 ¥ Douglas 7 it 7 AP 2 L
AR A N AT X F R R AiBd R B¢ BB ER L g
Tl s g et BARETIOA RN G A L FE FRY e 00 &
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V FIEEYGR > HAEAER - G TIBHAK > 2010 SET AR 0 H 159 -

VospEEE  REFAMRIETS 0 R 0 2007 4E 6 H > RIRE—RI - H 189 -

82 United States Constitution, Amendments, Article IX: “The enumeration in the Constitution, of
certain rights, shall not be construed to deny or disparage others retained by the people.”

% Griswold v. Connecticut, 381 U.S. 479 (1965).

# “The foregoing cases suggest that specific guarantees in the Bill of Rights have penumbras, formed
by emanations from those guarantees that help give them life and substance.” Id. at 484-485.

% 5401 Goldberg A A EAE 2 2 “Abill of specifically enumerated rights could not be
sufficiently broad to cover all essential rights.”
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% In re Quinlan, 70 N.J. 10, 355A.sd 647, cert denied, 429 U.S. 922 (1976)

%7 Samuel Warren & Louis Barabdeis, The right to Privacy, 4 Harv. L. Rev. 193 (1890) ##5 |5 F &£ & »
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% United States Constitution, Amendments, Article I, “Congress shall make no law respecting an
establishment of religion or prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to petition the Government for a

redress of grievances.”
VR > FiEEE 81 # 0 H 190-191
% Roe v. Wade, 410 U.S. 113 (1973)
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B2 7~ s F R fleaniE 4 2 R (right of personal autonomy )
g o 5] 4e & Casey” - RS N BENER S WE N gt N R
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B A 0 AL § A2 1530 (Due Process Clause) o & § 425 15402 4§ 02
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* BIEtE - ATHERE 91 0 H 44

PR o EEIERGIEN T - BORE  SERIR AR E I B5E(1990~1992) > dhiiATE
PEBRERHZERT - 1995 -6 H » H 113

% Planned parenthood of southeastern Pa. v. Casey, 505 U.S. 833 (1992)

°7 United States Constitution, Amendments, Article V: “No person shall...be deprived of life, liberty,
or property, without due process of law;...”

%8 United States Constitution, Amendments, Article XIV, Sec. 1: “...no State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without due process of law, nor deny to any
person within its jurisdiction the equal protection of the law.”

¥ CHBEEEZE  FifEE: 81 & 0 H 253
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Gk dE A A et d] o 2 e R g E s~ = 2 1) (Right to
die) o 22m $3RF 72 a 4 ht (bldofEde 4 ) BHEJIQ Fd 8 A K3
To A pE S RIS A T A AR o6 L8 B Ewmand
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0 SREEEEE > FifERE 81 F > H 254

O SRR FifERE 81 E 0 H 262

12 Nancy Cruzan v. Director, Missouri Dept. of Health, 497 U.S. 261 (1990)

19 Vacco v. Quill, 521 U.S. 793 (1997); Washington v. Glucksberg, 521 U.S. 702 (1997)
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SE 2 9ATR 1924 & AP BT 2 e T (PP

) Ea0 Tt FEss 2w agg ) 1%z 1959 & Tma
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197 Shield JPH, Baum JD, Children’s Consent to Treatment: Listen to the Children — They Will Have to
Live With the Decision, 308 Br Med J 1182-1183 (1994)

198 “mankind owes to the child the best it has to give,” The Geneva Declaration on the Rights of the
Child, the League of Nations, 1924

19 The United Nations “Declaration on the Rights of the Child”, 1959

" BEGEE > REEAALY  NEESLER > 2000 FELIRE 0 H 24-27

"1 Bruce C. Hafen, Jonathan O. Hafen, Abandoning children to their autonomy: The United Nations
convention on the right of the child, 37 Harv. Int'l L.J. 450 (1996)

N2 pe SRR SR EE L4 e (UNICEF) 4935 ¢ http://www.unicef.org/cre/index_protecting.html » %1% I

FHEA 201244 H29 H
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1. % % w4 (the equal rights and prohibition of discrimination )( % 2 i£'")
2.1 823 BEJE 5 ® &ﬁf‘ ( the best interests of the child, a primary
consideration in all decision-making) ( % 3 i£'"*)
3.4 % 2 % B # 1] (the right to life, survival and development to the
maximum extent of the available resources) ( % 6 #£!15)
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" BEGRE o AR 110 F > H 71-72

9 Mark J. Cherry, Parental Authority and Pediatric Bioethical Decision Making, 35 J Med Philos
553-572 (2010)
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F* Cynthia Price Cohen #7if » 1924 & R "2 B B 22 1959 & enf & W 7
B it eng 523 T A PRAE &7 AL %2 | (care and protection ) 4] ; 2R @ 1989
EFg 3 o READRE - BT AEZH AT R RFE 4 ﬁ‘*‘l'g\”? ER-N- N
Head Tipz B A o Aok S AT B B g BALE
P11 o

P > 24 B F 41 F B P (The best interest of the child principle )

P BRI ERA S AN EE P PPCIRE s R YR

S

\+\

< . 2 N Y 2, P Sl AP -~ 124 s2
FRME IR AP SR 3ER 1T % 90E

18 6% 138200z 5216 o » 7 TEGEPIF | 2 %@ 0 b R pl o~ Ea7

RS AN AR b B TR bt 5 BB 2E X R andy $ R A
ARRGET 1996 & (AR 85 E ) FI4 2T ¥ 365 A F kTS

‘f = 51 /z‘—”'m% ﬁn%#i‘:’
B AR R 2d FOR MG FR NS MR LA 2i Ak £ D
"B EJIE BP0 f4E52E 2 S EARTIE RS BRI R A2 B o
&+ it%ﬁ—‘fsﬂ‘:iéﬁﬁ*v?ﬁﬂiﬁﬂ%’éiﬁﬁ&%% B 3R A Tpl s A&

P RPEE R AEAZ R BT R rANEHASEL LD

' Cynthia P. Cohen, The Developing Jurisprudence of the Rights of the Child, 6 St. Thomas L.Rev. 1
5| H Bruce C. Hafen, Jonathan O. Hafen, Abandoning children to their autonomy: The United
Nations convention on the right of the child, 37 Harv. Int'l L.J. 458 (1996)

P3RS 1 TR REN—UTE) > - EELU S EA R ARG BT R -, Article
3(1). “In all actions concerning children...the best interests of the child shall be a primary
consideration.”

25 O REE 3 TE - G R R KO B — T B S e LB (] SO BRI B (e R L
%E’]ff%ﬂ (BN RER AN ERRIN e | Article 9(3): “States Parties shall respect the right of
the child who is separated from one or both parents to maintain personal relations and direct contact
with both parents on a regular basis, except if it is contrary to the child's best interests.”

PO IS IR 1 T ~ 12EY TR - SR AR EIACEE Y HENESISEAR
EERM - HENR ARG T 2R OAYEE - | Article 18(1): “Parents or, as the case may
be, legal guardians, have the primary responsibility for the upbringing and development of the child.
The best interests of the child will be their basic concern.’

BT 21 foR < T FLRRERI () B ATUCE I RE AR SR FERE LR DA S B AR 25 Ry Y 5 o | Article
21. “States Parties that recognize and/or permit the system of adoption shall ensure that the best
interests of the child shall be the paramount consideration.”

128 AN SRR ARG 7 R 1 TEEE 2 B E TR A S BB EN  EEEEER
HAZEE -
50

o



NE RIS HIRAATENEENE R T 2 Pdoo

mEW2E #FI4 B € (UN Committee on the right of child ) *+ 2003 &
Fradflani®d &0 #3850 & (adolescent) i & &3¢ B

- 437% (general comment) ' 2% . x@E L AB I8 K2 4 5 3
HFOCER L P M RATHULE AL P R E B 2 b

AATR R AT R g Y g g4 o 8 8 0T B 2 B (Health

and development ) I 7 & B A% 6 iFchd b~ FiRHEEF BN & %

Eiﬁgmﬁﬁﬂﬁﬂ’@%Qﬁ”12@Mﬁ%%%§mﬁiﬁég
$AREAF P ERBEEFREORH S RFPERF I u TR
Flo AR E- BAEE ?“:{L_t};_mjﬁﬁf v LA AR %/';3_13;9;@

PR AL e B R Y 16 FRRE AR EF O EEF R ¢ R
RhEB T B REEA L FRREREF Y L FOEDTREGR N
LW HAR R (consent) 2 {54 Fdhi o 2 1 & 5 0 EFIATR DT M FEF
iFH ,%f')_{iliéjﬁ);f& AP ARAEOH A 0 bldodoie @ poe o (B =
N R P NSVE I, IR e S A DT IR RTINS A SN, ]
A 2R

WY HEFOEDFRP A ARA LT RL LT GRS

FoEp D AREE 0 6 2B BB TGN 123 g

[«

Moo @ o dekF U EC DG LHARAE S BEENE AR L

12 UN Committee on the right of child, General comment No.4 (2003/4): Adolescent health and
development in the context of the Convention on the Rights of the Child
130 «A period characterized by rapid physical, cognitive and social changes; the gradual building up of
the capacity to assume adult behaviours and roles involving new responsibilities requiring new
knowledge and skills.”
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B4 EEER- B RARA 2GR FIE P RRA BB RSN A
et TR § 12 EoR Ry Al 231 REG TR A T
2 A6 PO D RRE PR SRR R LAT NED BT
oo RN H 16 EAVEFAES o R 2E @A L L RF L p AR .

I h A ETIE G G R PIER O T et # PR e R E o Ei

SDEHF A R P A A R F R UG A R

BN AREZ TR AATHERZP Y AR EDERES AN
B F R ELAR e T - S BT A RE A R R X e A
FREZ D EPRAROLE R FRARp LR B E R

- AL R P T E L R IOFAE A2 o

1! “Before parents give their consent, adolescents need to have a chance to express their views freely
and their views should be given due weight, in accordance with article 12 of the Convention.
However, if the adolescent is of sufficient maturity, informed consent shall be obtained from the
adolescent her/himself, while informing the parents if that is in the “best interest of the child””’
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