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E’Eﬁmﬁ@%Z%ﬁ’u& Sl B R a2 A2 - BlEFEH
I FS K I8 R HIREIRSER > A L Hepburn SEZ NS EZ B G 2
FEMR - P EZR KRG R EEZ RO ARE » SDET SRR S K R 48 -

“GARY C. BRYNER, BUREAUCRATIC DISCRETION: LAW AND POLICY IN FEDERAL REGULATORY
AGENCIES 10 (1 1987).

1485ee KERWIN, supra note 144, at 8 .

19See KERWIN, supra note 144, at 8 .

150Ch. 104, 24 Stat. 379 (1887).

SUBREHE S 2 R AR R BT AMES AR AL B T E HIRG - sE2IS s (CHEE
5~ VUREBURNBATLE S I ) Wi IR (R 1 ¥nimG—) > 2005 4E- 4 H > FIhR » H 423 -

152See KERWIN, supra note 144, at 9 .

153pyb. L. No. 59-337, 34 Stat. 584 (1906); Hepburn Act of 1906, ch. 3591, 34 Stat. 584 (1906).

1>4See KERWIN, supra note 144, at 9 .
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JELCTS fE M AR S840 37000 » B T LA KIRESS NIRRT 2 #E 5 - T
BRI TETBOL AN - S EAFRERNE 1933 FHlE 2 R EHLETL

( National Industrial Recovery Act » **'fi&if NIRA ) o 3% A9 fE4as AT E(RilE &
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OB — N 2B ER I R > S BHELR « BENGRIEN AR 1935 £ 7 &8 M
BRER > YR e B th R A TR R » IR R T B R R
TEGETEEMR , B AL -
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FHEAAESETEIA (Agricultural Adjustment Act) » BURFARIESH R CACHE Y
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HTEURT SRE A Y R 5 B RIHUIRF A {EEF 28T A R BURREIS DI 256 ~ 57
TR ~ SZBIRME - BB LS R 2 il ~ 308 ~ /(7 ~ 2~ HEER
i~ BIERL - RAER - BAESY) - selR B - S LRI - 5

1%5See KERWIN, supra note 144, at 9 .

SOSBEE > FERHEE 22E 0 55

57ch. 90, 48 Stat. 195 (1933); Pub. L. No. 73-67, 48 Stat. 195 (1933).

8=t ALL.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); Panama Refining Co. v.
Ryan, 293 U.S. 388 (1935) » = E27F Schechter ZEW AP T SEE -

e (SEMEEEATHEHE) 0 2005 E5 7 0 GIHL > H 43 -
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BRI R T IR RORSE > B0k RTIEAAAT AR BWWMW#EQ’
M IRt BURNEEE 2 M T - 9T F 2 BT EURRARY S TR - ZZ B g R
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PERIAIRTEEEY B 2 IRRE - s TR - &?%ﬁﬁﬁ%% SEESERENVER
BIETT Ry » HIETEURRIE R ENET EE EAEHTBEFH T AT SRR
AL o MERIE—ARIKER » BT E AR SRR ﬂﬂ?fiib&ﬁﬁﬂﬁjt RACES - SRIMAE 2%
AR FAIRAER - FREAHER E E 2R AURAIESTEAHBS
7= K375 CORNELIUS M. KERWIN 2 Hfiffa, » 1 2089y B =280 -

RS TS L AN ]

1941 FEHARAIBIFESE R R =+ EfTBER L A RS H AR A E R
B TEN - A A TSR £ [FI R A A RS T A Z HE R © Horh A
FER = AN BED « EITIHIE 2 ETEVAREL AR GRS EE
WA o BEESRRE T ERE R~ EEY) - BUREEHA LM (A -

EAEE e DL BRI PR (R A R R BB (LA S8 AT
[5# © 1 1700 RGP AN ET ABTE S - AR ZAEE A0
B E2E L PERMLEANZERLAE ETEH  NEIEENCRETFIEIREUR -
BTN E - ZUTFEEER - IR AR TAVIREEA HLEAS  TTBURR Z SiTE %7
HERSERZEM -

ICC RIIZ{{#Z Motor Carrier Act KEEEEAHETE - EEEAES u?ﬁ‘ﬂﬁiw ’
ICC STERFZAM - 1908 FE2¢ 1940 4F > ICC NETHIE T E A - sHENESYE
EEE TSR BBET A - RS TE AR K5 -

180See KERWIN, supra note 144, at 10. E: A R E EHFHANT S 5 » 512 LAWRENCE M. FRIEDMAN 2 -
Bk ( A0 AR E S ) (AMERICAN LAW IN THE 20™ CENTURY ) » 2005 4 2 H » #JRK »
H 164-186 ; 5185 - [FIRTHEEE 151 3¢ » H 425-427 -

1615ee KERWIN, supra note 144, at 10.

2 FZ £ KERWIN, supra note 144, at 11.
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TH¥EIFEMR >~ /55055 (the Bureau of Marine Inspection and Navigation ) » 3%
[ ERWIE AR TR BE A SRS SR E IR -

2N ROFTRUZRLABHY

1930 SE(RMEHT - SEMET EMAT R BEUTHE Y EE 7= (R RAE
TSI T AETE - RN SR ERRITEAN  FEENTE
MRS A AR N R TN AR EREEE T - SRR BERERETE
ZITBRA AT 5Z B8 (FTC) KE%%5 TJ5 (National Labor Relations
Board - G NLRB) » [l A2 581 LIS B0 AR Fr A A R (18 A B B B £ 1 1
{Bl2E - HBOR Rk Sl QS B ERTEUAE ~ B - PRI %
S A i FTC RS HETE - (A /D4 1930 4EAEHT FTC 3
REVEATI A - HE] 1970 FEARIVEBUA T R BB A E A A FTC fesE

T o 1%
SRR N T Rr e
tt&r244 5 (Social Security Administration - &5 SSA ) » B TE At & 2c e
% ( Social Security Board) » £ 1939 4t @ 2 S AR I Bl - (EFARDE
HRETE  (HHME LTSI AN ST E M - RN - TR AR
ERETE - (BIFERHHAI O ERETERET - s EHETEEE -

N ERERTEREZEF BP0
(=) =22% 8
1 i ¢ RARFTRED £ H%

FEEIEUFHREHEHTEC (New Deal ) » £R1TEF 2 FEE I - KT 212 LA
JEfFe& et » 1 1933 FHE 2 B F EZEETE A (National Industrial Recovery
Act - {5 NIRA) » MIFEMA ST E R HE S ER A P A R IR - 2B
SE SR T g b B - AT SRR AR AR B e R SR B 2 1%

1635ee KERWIN, supra note 144, at 11.
164See KERWIN, supra note 144, at 11.
1%5See KERWIN, supra note 144, at 12.
166See KERWIN, supra note 144, at 12.
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AL > 1900 FEACELOB ATt - B £ BURHEISCR EHIEfHR
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T TR AR o ITBOSBE ST ERTEEM o ORI - A
S — L Z N -

(=) 22 pen
EBITBRRF A2 IDAB R KREEHIE » RNV FR R T/ERE - Fi—(k -
WAL FHEEIAR ENE(L o LU MR BLA SRR - R R
11947 & P2 WE 4R 2
1947 FRYELER RS RRAHEE] - TBUERAZFIE HIVA @ — AT
EUTERAFE LN AR AR ~ 1R ROER s IRt A RS EUERE T ERR 2 1%
s = REEFUERETE URATBEOME P HIE S — 124 A ER I AF AR
E\U . 169
2% &R ELEA

AT BCRF TR R ILE - (BT BUERARIE AR - KERTHYAR A A HIE
PRI AR BB IR S T A FERR T T AR T » MO AT
SEAETERRFER S B REB B A MEET e —EEEEL

1%7National Broadcasting Co. v. United States, 319 U.S. 190 (1943).

OEERIZE > (ERIBFTEIRRSERET 2 B ) > CEETR) > HE 37 BE3W - 1971F3 70 H
15-19 -

1%9Tom C. Clark, U.S. Dep't of Justice, Attorney General's Manual on the Administrative Procedure Act
9 (1947), available at http://www.law.fsu.edu/library/admin/1947i.html .

170See MARTIN M. SHAPIRO, WHO GUARDS THE GUARDIANS? 43 (1988).

Ve SI9E » [ERH85E 168 3 » H 18 -
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TTBUSBA R EETEE - EEGEL - A EENN—BS—EL  Blg ERRg—
ZHERF ~ NREELITH RS > ROARETERR I DURE - € ATTBURRFZ @ 1
ERENEFEES - RNEHETERF 2 ER AN » N ETTBECAR PR
& Al e RFBETCKE AR ERY o

3+ B4 thii— Tt

BERR R AR ERFNES AL ISR 2B P 2 G AR TEOLA
BUTBE BB TEAER » EIPRRE  ARSH S8 - CRILET
BRERF AT WARRERE T E I 2B - E—RRRA 28 P 2 A
BEEAZERELESHEER B EE -

4~ 5 &AL

ERBHITERET > FHEPEEY > BITHENERER - it SEZE
B TR S M B R L R TR R M P BT A BT B A
AIRESE ~ FHE AL ROR RS - SR ENARR IR - T RIA(bEEA BY
PRI ARE > AIBYTECE R Y B IR - (TR AInAmiE o o h
R SR TN A LAVEZE T 52 « 25RUAZE | (Walter-Logan Bill) » V' 55 RAY

1725ee SHAPIRO, supra note 170, at 43.

'°See KERWIN, supra note 144, at 7 : ;5 &5 » ( EEITTEUIRE ) - RN G &4 T F - 1T RR4L
T B g RS ER NEZ R T AR AR I IR S (T B A
ZHHSE  ITBRRER AR ZE) 0 1990 £ 12 H 0 AR 0 H 182 -

174See KERWIN, supra note 144, at 10.

VORERIFE > [EIRTISEE 168 320 H 17 -

VOsERIFE > [EIRTIEEE 168 520 H 18 ¢

VIEERIZE - ( BRI TEUESERIE 28 ) > (BEE)  FEIBFE 4 He9-
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BLSZAf - 1930 SEAEA BB EMEHEECA L R S - CEHHRNE X
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Democrats ) fif] » 55— 5 HIAEFAE EEEiHTECZ B & (New Deal Democrats )
P2 R = R B TR i 2 I 6 S M TSRS TIRURE ST > S SR TR
[REERE > AR - 280 R E SR ECRISMERRE - [FEAETEEFZ
oy EET iR - Rl ER FE ML AETERL - BEER EIEETEET A
EHRAMMER TN 2 AR IRG] » 28K - REEEEE - R
EALAEAREBUAES A @z - DRG] T B & T B FTEIT Ry KT
FEFPHBARE DRI TR - 457R R E s B LS f# 28 -

£ 1946 7 » ¥R E B Az RIS - A YRR N FRE
HrEUE 2 — JREIAE R 8 2 (RAFIREE H Ik 2 [ - 2R i 2 IR ST IR EGE H
HIR » BSEREIETEY T T SR | B2 (the New Deal vision of the administrative
state) - [AlIfE > H HIRAVE HEHTECE (liberal New Dealers) FHELHT 4R ST (the
strong presidency ) R FA BB ARSI 24 - 2 DL T SE R TROE A @ 4y
Ry =HB57 » (BB AR o Bl E W UG R EAE B2 i RE (%

Y81 FH9£# 5 > Martin Shapiro, APA: Past, Present, Future, 72 VA. L. REV. 447, 452-454 (1986).
1See id. at 452.

18014, at 452.

181|d.

56



=

SOCHE  FEBEEH G SRR

BERTTEGECR - B RRRSFIREIR - BHTTEUER B1T30R > 55— IREKH—f%
SEBCEE RARST S 4 RS o O E R TR 2 REAIZ R R TR
(quasi-adjudication » BIMIEIELERGE ) BIEETT 800, R
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RO - MR > (TR A EERITEORR RN SE TEETEER o EA
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FEEMETE Z BAF AT > NRTRZ T EES: - 25 &4 HREHEE T
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[ERE - HERHNEE Z BHIEEIR > BE LAFAEEGESHMBECEHK
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WeH B TATECER ) W > AR IR o FERR A IR A - T E RN
BN TEEE 2 #IE - TTET R AT RERITEIAR < T HEE ) M2 EEAE

'821d. at 453.

183|d.

0. EEEIEE > EENTES MR HE (5U.S.C. §553(b)) » WA TR ITHEILR L
R T EENE AR BRER LR EEE SRR ENE AR BT AR L - 5F
SARETH~(—) 1L (1), Z&RH -

1851411 > Pacific States Box & Basket Co. v. White, 296 U.S. 176, 186 (1935).

186See Shapiro, supra note 178, at 453-454.

187See Shapiro, supra note 178, at 454.
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1895 U.S.C §706(2)(A).

189See SHAPIRO, supra note 170, at 39.

Walter Gellhorn, The Administrative Procedure Act: The Beginnings, VIRGINIA LAW REVIEW 72,
219-34 (1986).

191See SHAPIRO, supra note 170, at 41.
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1925 U.S.C. §702. " A person suffering legal wrong because of agency action, or adversely affected or
aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review
thereof. ; FEEH > AR BEBTEREFENEREEENZEESBEE " HE %ff&

(standing ) HYJRHI - FBSEEIEAE 1960 ATl - RESRITATIRGRIR & ts » Y
BATBUZ P AL R Y R S AR AR - BEASCAT T~ (2D 1 ZaRHH -
195 U.S.C. §553 (1982).
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sty ~ RSB AATIL P A % (Federal Register) » &5 HIFRHE A
PRZIEFPRE © JRBI > ARGRRIFITBURRETE ~ (28] ~ BBg LA dan S - a4
JHIENT Z i (R 2R P 30K -

(TR R A 2 AR RS B » B H HE B TR I o
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JEIEAVERET EfE 7 2/ DA Ml =182 7
(1) g2 425 (notice)

%5 553 RS (b) THMUE » {TEUMARAIERHEEETZ T IAMETE ) BEHHF
ONER - B I H VRS =y | B TARE T E Z e ~ R R HAR R 2 M E
BT SR EZ MG » § *W%\rZﬁ%%?”‘ ~ BRI ARSI R e o
B LlEE R ERRC 2R NS -

BEBEFETERFARMI T RESH | (F TR 2 HE  MRRZ
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s RUE TBURR A " TSR ) T IRMETE ZEER ) AR > HB

1945 TEPHEN G. BREYER, RICHARD B. STEWARD, CASS R. SUNSTEIN & ADRIAN VERMEULE,
ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT, AND CASES 493 (6th ed. 2006).

0SS > [FIREEE 58 3 0 H 226 -
19%TED GREENWOOD, KNOWLEDGE AND DISCRETION IN GOVERNMENT REGULATION 146 (1984).

WSS > RS 58 3L 0 H 226 5 5RICH 0 A& 109 EArERSC 0 B 152 DK -

%5 U.S.C. §553 (b) (1982) " General notice of proposed rule making shall be published in the Federal
Register, unless persons subject thereto are named and either personally served or otherwise have
actual notice thereof in accordance with law. The notice shall include--(1) a statement of the time,
place, and nature of public rule making proceedings;(2) reference to the legal authority under which
the rule is proposed; and(3) either the terms or substance of the proposed rule or a description of the
subjects and issues involved.

MRS - TISES 0 (BE T HITBURR A TLABE R ) #Wik) 1994 4E 11 H > H 46 -

60



sSGEE - EEEEEENR G SR ERF 2

TR BER 2 R B R AR AR HUER &R - ARS8 55 Hl e
oo NIt T HERF ) BEEIEE T EEniEfr ) ZEEAE -

(2) ¥k / (comment)
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TS SR EEORIFTA 2 ST RV AR 56l - 2

?%5 U.S.C. §553 (c) (1982) " After notice required by this section, the agency shall give interested
persons an opportunity to participate in the rule making through submission of written data, views,
or arguments with or without opportunity for oral presentation. |

Mg ie s (BRER(TIEN L2 PG - REIERITERE TR UEHETE ) AT ) USRI IR (38
BEPR R BRI ) » 1997 4E 11 A > ¥R » H 236-237 -
W2rRfHE  [EIRTHEEE 22 H 6263
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FERIERERETERFHE PN TERE A5 553 (5 (c) KikEL »
W R AR RIS AR Z ST E N TR | I R ST E R
[R5 556 15 LA 557 {52 IFRIESHE T - IEUEME T E iR i FIE TR
FEEE > PODEZIRE  IEREREIERRE - R0 AR - SR
Rz AR AT EMZREAPEZBHEATRMEA » PP RaTESE R 2
BEFIE R N2 - BRI > (R o RIMEAR ST fE 57 5 M A (o e
o (T EE AR S RS SR E O B R E R e A
FIE > (2 > ABBA TR - B85 L BB T AT ERR B

?%5 U.S.C. §553 (c) (1982) " After consideration of the relevant matter presented, the agency shall
incorporate in the rules adopted a concise general statement of their basis and purpose. |

204 egislative History of the APA, S Doc. No. 248, 79" Cong., 2d Sess. 225(1947).

2553 B+ FiBEE 109 {3 - B 156 ©

2005 U.S.C. 8553 (d) (1982).

75 U.S.C. §553 (c) (1982) " When rules are required by statute to be made on the record after

opportunity for an agency hearing, sections 556 and 557 of this title apply instead of this
subsection. |

28\jilliam F. West, ADMINISTRATIVE RULEMAKING: POLITICS AND PROCESS 80 (1985).

PRGHEEIR T E A ¢ N EZEE (Interstate Commerce Commission ) K FIRE TFE #Z: &
©r (Federal Energy Regulatory Commission) 2 ZR:TE » BiflmEilZ B (Federal
Communicational Commission ) 7 8% 28 » I 3R (R ( Environmental Protection Agency )
U E A 2 sE 5505 -

62



=

HOUHE | R S TR

RIS EEER > SR EEAEPE T ERITEES: - WAETT B 2B T A
#%=TxE  (made on the record after opportunity for an agency hearing ) % - 4578
TIEAVERET ERET -

E R FIREEROR T RS -
(1) & 425

B 2 HERR - BEEEAEFHE - BERAE - BRI HE A
o ERREARHRTT T IER ST - 2

(2) RERF

TR RA R ARETEE 556 LUK EE 557 Rl TRES A2 R HVHEEE T
BUEEE TRIERS » SUERPTY ke 2 BB TR A - PR TR AVAREF A
IEfERA > BEFE I HAE A T ARG EEER AL L | AN - FIRETEAR TR
FEZSEE > FIFER G AT SRR E - $HEEPE - DIOTHE
iR S ERHEGEE - W5 2 sEiR TR > T TS (cross
examination ) *** - F2FHETToE B% - [ EHRE B R BOR Se T A I R AL (s
aCEk o ARIBIE R E PR S B RS TR > kel g (initial
decision) » FEHIERAG AR E @I R E TR BT - 17T EBU%RA R T BhEREE
& PR E RN R & e (final decision) » 754 FEfEiEE S 2 20K > JTHIT
BB R EORIE IR ERECRT - FIERI G AT AR S A eE# 2 1
A e

(3) a# FwmpImd

TTEHRRE AT R ERT > WA E EHVEL > A B LA B EREE
PR ECRERER - DRI P R I Sy R e A - 2

3R E&AF A 242k (Hybrid Rulemaking)

B RS AN ERE - RIFIE R AR E e B T UA MR T E R P

Moz ek [EIFTHEEE 25 5 B 449 -
b ppEa s o B, s s ER{HEEE 58 57 0 B 226 -
W2grge s s [EIRTREY 25 52 0 H 450 o
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F2E EZETBUER A ARG e

Z URE 0 RIDFRERVERETE BAERE - EIIAESVEEETERF A 24
FPEKR > BRI IER AR T ERR A H AV F EETam e - DUk LIEEERE - BEK
TTECHERE L H B T ABIRERS - 4 TAIZ R A AA DRI R 2 & (oral
presentation ) - SEIATEEEIES - BRI TEWSRH L E TR F R AR EE
st o HAAR PRl AS A 2 FORAIBIE UG T ERR A HE -

MR AR AR ER I TERE AR e IR AR - Ta R
— > T2 VAR E 2R PUR B & i (51 102 P P 48 feg PR ARZ Fe i - ]vk
BEHIART R AR R G TR - HAR g a= AL LL Vermont Yankee Nuclear
Power v. Natural Resources Defense Council (NRDC ) 28—z 1[5k 2% |- R4k
P TR B BB AR P AR A TERE T | i 4% > 2B B s e
PR E 2R S BIBEEIE R - D2A0RE N AR S H I H—TAME T ERR P RE
B WEAFAEN 22 ~ (R EERIRIRET 70 AU B H Fae R 21 & E
(social regulation) i 2 A1 » PSR LR EREE ~ HEE L EREL ~ 8K
R/KEHEE ~ BRRBURBIREE » BUF/KE ~ B PRIRZ 2 IRe& /A IR - HHER
CEEEYIRGE AT - RERE T AR EGE T OB R E ARG R IS
Fe o AR E 5% B EUEE L - S8R5 A BIES - HIHLBEYEEEES
s T RE B Vst IR PSR E T (economic regulation ) <His » RIS
LB EK -

4~ 7 %2 3 @A (Negotiated Rulemaking)

R sUERET e - W FIURESIEF—5 > WIRET AR FREEE > &
FIEEREFF e T THS IR o 2R N T " prEfsER ) - Rt F £
FRE T EREZE ) NISEARENE AR ATTERER A2 e » B2 "#7

(supplementing) FEIEZAEF - AFE T HUK  (displacing) FEIERAEFF -
R AR T ERE 2 R B2 BIE T ECEC AR Hh (5 A M R i R

IS 2 55 - HillE Z R BAHABE  — HARFEMRGCEAGHER > S8R EH
B R ERG B E HA FITEREETEL - kam T T BURRBRE S 2/ D L I8 T8 e ek AR A

23435 U.S. 519 (1978).
Z/ermont Yankee Nuclear Power v. Natural Resources Defense Council, 435 U.S. 519 (1978).
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& FTANSIERHEE S R FREER - U e r 2 fle
ANy Al A ol e St s/ D 25 R A 2 (B 2 Y i [ B T

1990 FEE EFIE " prg=UA#ETE A, (Negotiated Rule-making Act) >
BB T EOARIR T R - (BB ST » T BRI E A E - 2R =,
SERETEZE > e 2 TR TR

(1) P RAELETR

ML ES R RS E A E MR FR T BURRER o R LU A
BRGRIEREAS - i BEE = &l - Y EHRIVNEA 5145 » *Philip J. Harter
i E SRR — B3R - o o T HFT R SR S AN BT R 2
FrR RS ELAG B MBI IE » AEF R T E (BRI M A A
{alfE - 255 TRE AR A AR 2 BT R » USRI A 21
A | BN mEEIAAIR - FIER AR ALERFE - AILTTRESRE L
REFMEZA » HERSTEFRSIE TR A% ~ $iftE - OB = THIER G
AN ira BB TR LB R R S & - S8 T T BRI A S 2 sk E
FrRElR VRIS e ) AR e GERITIRE » IRITEME 25 E » E1TE
PRREI AR - AN ATREHETT o LA Rt R ITBUABEE 2 — B R (R S e
BCOKEHME R > TTESEE AN [E) EL A BE (. A it B R iRy > 42
PR A TR RS - 2

TTECHRE A BT HETTRVS > SO Znt RSN P R G - S E A
Az mIf T > Al SRR -

(2) EBLH

Qi EAEEL > ITEUSBI A TR SEBEEA A c AEA
F=

%@ﬁﬁ NEE - B L2 RE S F 2 BoE - A5 NEHTERE

2155ee COOPER, supra note 16, at 161.

?1%5 U.S.C. §563.

25 U.S.C. §583.

28Chip Cameron, Philip J. Harter, Gail Bingham & Neil R. Eisner, Alternative Dispute Resolution with
Emphasis on Rulemaking Negotiations, 4 ADMINISTRATIVE LAW JOURNAL 83, 87-88 (1990).

21%ee id. at 87.

2See id. at 87.
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FoE TBREF A 2 IERET e

SR WAREHE S LA ESIFIEmEGA -
(3) ExRp LR ¢

HEFEEAEANZRESE TR - BEMERRGAER " HHEag
WAEFIEFE AR - i NEVREIFE R REE A 2 SR SRR - JRE R A
ZHIERIGAGE » SRRGENFIERGARE  HEZE g B -

(4) RIBPF TS

i Ze B P RIMERIMA TR whife L s DU S 2R Rl e e — 2T ek
o *° ITBUSBARI DAL B R - (RIBI TR A SS 553 (R ME » A& HABFD
IR o AOBTGREIR B A R AKIHEEER - K2 Rk
R - RFERIEFPAS R > 1T BB A - WHGE AT - IR

S8 T HEEY IR B e R A IRATRC T E » A RERE « AT
ZERWE VA B A N EEETRAE T A AEFE -

\\Xv

ETTBUARES SRR — B s A TIE L ? R s UARE e 7
do BRI PR A HETEEM 2 IR > FES TR Z #EE N - ER 2
A IR - (BAEEFE B TTERB S RNE > RS E R R AR
S8l BV SEEEN - MERHAR AL ATREE AR IEESTER - KA Z 7
T B BT BOARIERER 2 B2 - e = B g —
ettt > T NBRENFEAE -

Tl L Rt Z T PR IR UARE T ER F R E R P A > A
— BRI - RENERFSCRATKNIERET T At gD > Ty D]
BEBSE - BEESRCRR it - *°

21 5.5.C. §583(h)(2).

222418 5 U.S.C. §584(a).

Bk iR RS HEE L A AFREE  BEREE EEJEEE
I G REBCGREETL - N Mk (general agreement) » FLEZRINAYIHRE
SESEER S > [EIRTHEEE 201 52 0 H 259 -

%5 U.S.C. §587.

otk (g 2 BB AT T (AL ET AR IR OAR ERB B 0 1T M A% )
1992 4F - E{ 97 - 98 -
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HOUHE | R S TR

() vVEnRAE2PET R
FER P TIRFEK 0 ARERY T EREFER ) ETEVEEE ?
1-RAREF EP2382%9%7

i 2 A AR v R MR R Ry s 2 AT R 25 RS 2= 2 R
a5 TIAEZRER ) (legal right) » ATz 2 BENER T AR L 218% | (legal
wrong ) » JFHUS RSt (standing) » SLAERA » “OH IR HILE N BRI E
SRS 3R 2 TEME - PTIIOARY  EEREE S Y T MF A ) (case or
controversy ) » F A HI R 75 - BIFRERE ] 2 ABE - 1946 FATBUE P AR E%
BISRET ~ P2 F i a2 R 2 T o AFMMFia LT 57 M
EEA 2 JIREAET 2B A E R A FRPEG o PARKK
YA Z BT E M ZA RIS B IRAIE - 1520 T IRBURH T i B A Al B8z
= | R QUG RSN o BB ESR TR - AR s -
BRIL - BEYDAF TR S AR L T VARSI AR R AR E
FREfRRLETRA AR - B A E B AR Ml 2 A EE » SRBUTT
BMIZAFNPESREY  SaRdaRns > BFER | BiEREE 2 Y
% WEERBR R (TEREF A A SR B L A AR AL - ARES
NG 2 FHTE NG SRR 2 ZEh  REI > FETEBURRATL A% - M A FFAERIZE
B A E I SRR BT I EEROR - R g o 2

SR By s TBE AR RN SR E 2B BRI TERR A
RAEDER " 2 A B BIR S B AT DR IRA ) Z A REl: - SRS

ORI > R TERRAT IR AR ) (BURCTEESFam) > 55 35 1> 1987 426 H > H 39 ; ZRMHE
FIRTEEE 22 & > H 241 - EBERIZ TER 0 EiEESRBREZE S BAEkETAZ &1
T B 5 JE el - B B A S b AL R R S R S S A TR ] - sE20Ra (Rt
o H39e

227y.S. Const. art. I, §2.

285 U.S.C. §702. T A person suffering legal wrong because of agency action, or adversely affected or
aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review
thereof. |

gt GRRATBIRERFIVEARRSER ) » MR E (TTBURFAR) > 2003 4E 10 H » ZkR
H 100 -

205 > [ERTHEEE 173 32 > B 200 -

BULETH, o FIRTBEE 226 3> H 44 -
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F2E EZETBUER A ARG e

HiER AR R R | o RIEENEAEATEUR Al tg — « HERD > 0k
BT ESPRERI AL A R A5 10H% » ARRTT R SR A I 2 B 2 IRk T fpreze
R (SAREAE 1960 AR IR R S TEREETTA 7 28 NIRRT &% » “P
BT AR S AR o SR R - ERITARFY - EUARAE
1960 AR 2 (IR EIEF 20540 2 Pt et o °°

2~ 382

EEITTEREFERE > ITBURRE 2 VER MY IEPZ —%& > IETREE T (1)
ERBW TR ERAL R EEFE S (2) S5 2 B B
EERLAEE 0 (3) WARE LR AR 2 U] A TR A (4)
Fill ik R ARA 5 (5) M 7k k % 556 i ~ ¥ B57 iE2 AR R 0 & ik
RUBRARAEL LG F oo a FRAZL TR, 24855 (6) #

FUAREFRARLIFF OFRETIREAGE L
3% atRE

EETEIRZFE RS AR EI2FE 2 FlAE AR » HE S 706 (5 (2)
15  JRIERUAARET B AR S AR EAEAE R IR B 706 {555 (2) THEE (A)
O R T REREHEA | EREMET SR SAR A AR RIS B 706
f5s (2) TEEE (B) 3% M DB BB | - osiret i Bl =
5y » AR EIRE A » SOHSH > (OEME T &5 R BlAEa e
B -

BEREI, o EIRIHEEE 226 52 0 H 50 -

2 tESE > [EIRTBEE 173 32 > H 200 -

2345 U.S.C. §706. " The reviewing court shall...... hold unlawful and set aside agency action, findings,
and conclusions found to be--(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;(B) contrary to constitutional right, power, privilege, or immunity;(C) in excess
of statutory jurisdiction, authority, or limitations, or short of statutory right;(D) without observance
of procedure required by law;(E) unsupported by substantial evidence in a case subject to sections
556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by
statute; or(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the
reviewing court. |

235|d.
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(1) TR E%HE

REREAE ) ZAREAKE S 706 55 (2) THE (A) 3 BiEHET
EUHERAFT By Z DRE » IR R BB ST AR R B S BT EURRE < HIET - 153
BEHEEEEE  SAFEENRERE TR BEEEARNEBEZE AR
PR EIRINAS S R E A T B R A —WIRCR S - 1TEBUE A
HIE 2 W) » 7 — R B R R R R E IR UEARET ERE P - B
ERETTEURR S S ORI TAERE B TBURR  FE R E TR EHE
e e - 2201060 LR PHALIAT o AR B - BRI ARA TR
RESEIEZEH > FHE R EE LIEERRFFFK (Due Process Clause ) 2 T &H 2
{4 ,(’mere rationality” requirement ) *'1935 4F. BRI H E =5 A7 4E Pacific States
Box & Basket Co. v. White 2535 : " itk 85 - T F R AT 2 £ 1B ks
PPoTRIETZFTRE A APRIARLE B FREE LA, S L
o 71960 A A % o CABEENARET IR X ERIES o B R L T
BhS | BRI AR B [ RERETEE | A TEE  HHEAS
AT HE R RE SR TR RAET i 2 /A4 - 4% Citizens to Preserve Overton Park, Inc. v.
Volpe ZErh > EE AR = ARRE -T2 e d 1 e L E Y £ 4 M F1E (the
relevant factors) 5 g » ~ H 2|47 8 T B AR 43 | o “BIMGEH T BUSRITEIEE R
ERETERRFPRTMATAE - BT EE - R AN ES - HEEHERAIZ
TR S H N 2 B FRIA SRR Z N -

(2) % FanpFE

SR TEE P28 706 555 (2) 5 (B) FUHE - TEFETTAVES: 556 ik

55 557 [RZAZFP » BURHMAEEAR EEm HEERE ~ SRR INLIE S - st K=

"EERE ) R TTBURRE 2 D EFE T REEE © fIKEE 553 55 (¢) FRIREL

IEFUAGE T EREFFIEIET TS 556 {5 ~ 55 557 (iR ZA2F7 » #UEAe i TR PR 1T
IEFUARETER P AE T E R A TE AR - SV A B E SRR A

Z o EEF R AR B FE Consolidated Edison Co. v. NLRB ZEFLE " § H# 45 ..

BO5mcs > [EIRTHEEE 126 32 0 H 121
ShogmEss s [EETHEEE 173 52 0 H 201 - 202 -
238296 U.S. 176 (1935).

289410 U.S. 402, 416 (1971).
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2 ApApMEF Yy 0 B oA ¥ 4 (areasonablemind) gLz - Tini X AFHE
%ﬁJJ@Z%’XEUMWBMmemCmpmMRB%ﬁﬁfﬁw%E#iﬁ’
WERERBHRNLERFWG R AT AFLRHE 0 Be TEES
petm o Mgy b HENETERE 2 A 0 BERITEORI R AT S TS R
HY&SEm » 205 R DA RHTIEUERA < 45w - BT S T EES AR ) 220K - ¢
FEITBRRRFAILEZ WIZ XFARE - T BEEBEE ) RO ' R EHETT
& B HER EEElt - ARES LERIREEERME -

Y

FEFIETBIEFE (R ERTBURRRRN - HHVER TS HiR
AL - AR ETE ] 2 AR o BB S B REBD AN W ARREAA
IR RAE R « AL HEER T2 - ARGHRER Z#17
A H R T #Z 5 T ERR T AR FlAZE A Z K > DISRETRRE AR E i B - 1
B EME T ERE Fr et R s R m] A IHE H AR S AN e AR A R 2 ]
WK - BN FAEE ZE > AL AR SRR e P R B AR R
TTRALEZ AR -

20305 U.S. 197, 229 (1938).
21340 U.S. 474, 488 (1951).
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$Ef SRMZTAMZAT AR
B 2 5

TBOLAZ BEVARTE » e EABES TBOL AT EAMEE R - 875356
BB TBOLAZ BB 2 RIGEA TR T > (g ST el » TAbe i
L EER AR SR IRSORE » AR R AT i TR U — (PR 222 RRRHY
TN o Ry TR ERETERE R 2 N - SHHEEAREHIIIRE - BEITE
R ANE TRV 20T RHER R RO Ry 2 miAFE 2 WS H
MR e AN RE S st T BUARBER AR T S T B EVEE - A HYILERE
= MTTBUER AR e THE SetmiviE e @ hil KT sAEE ZHE -
PAM B PRE(ER - SR HEANLARETRE B AU R B R T
MIEITRZBR?

AREFTE Ay EIEE A WA R wm A e i T BAR A EAiE P
> HEENEEEFRSNER " R BAMAREZ AL LT EER 7 AR
J& Rofr] 7 2B AR A ey RN R SURATEE 2 JABe s T E R i B (AR
FETRL s B TBURRAIT By ? WR(EVERETERR T XA (TR 2 7 1t
BETER R ARG RE - aliAE A AR T (TR A e ?

DU A SRS Tl o o = KHF 5 - B ARy AR 0 " BRI T e BRAF A
F52e% Alfred C. Aman ££ ADMINISTRATIVE LAW IN A GLOBAL ERAZ*—ZEff
A TFEARRIE B2 S Peter L. Strauss 7+ From Expertise to Politics: The
Transformation of American Rulemaking®*®sz FRFHEATIEE ST » A SO N Z 4 ik iz
FEFRRE 7 R = KIS - DB ETBRE AW (1930 F£AF] 1960 F({H
Hi) o~ BRI HA (1960 FEACHGHAR] 1970 ARG ) ) e T = ERIFHA (1980 4K
B5) o BRHEREANE - FrAE R S RENREVETRE - HESGRAETH
TEJT{E » MIRRZIF AN Z 38 2 B 52 AR » JRIFaE T by e R LA 2 e A iy
M BV ERH EASEE TR A2 BB R T EE PR B IREEE

22 ALFRED C. AMAN, JR., ADMINISTRATIVE LAW IN A GLOBAL ERA (1992).
*3peter L. Strauss, From Expertise to Politics: The Transformation of American Rulemaking, 31 WAKE
FOREST L. REV. 745 (1996).
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s TRt R o IR IR M o e RS HE - (HAEBERY H Y. Z 2R - SelitIt
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PEEASUURIARI 218 57 > PSRRI S5 © LA B B IR PR AL
[fHRRRE 7 P BN AR REE 2 N2 Rof 7 VARV REE RN T O LA 2 BB 2
REk ? HIVAREEZNE B R - kiRl FEEa A8 7 7k
Bery & TBUAR AR T E T A s 8 ?

£ T EEREZBRE ) B N RIESEE I TERE A ZUE - FRER
ERETEREFP Z FEEE - ALl T REHE ) (FREEEE - NI EUZEER
RZREGEREIE Z B R Tam Z %0

£ T HETERR PR 2 B0y FER R SEET B AT R E 2 IR IE
FOERETERRFF Z B8 - IR - T BRI ) 2P DURY T A
#E T HETERF R 2 DU T HETER I E 28 ) (ER R
%I%W%%%%%%E@Eﬁ%%ﬁ’ﬁ%%@@%ﬁﬁﬁ’Ewwﬁiﬁm
o AR (AR - AT e T BRI | ST - S RIER T ER AR )
ZE%’%%%r%ﬁEﬁﬁEE%W%Jm%x%’%ﬁ%W%Z%’%@%
TR H 2 (% - (HEEZ > Al DAERHERE T SREGE SRR S | I9H FHaiiy
AR EARFRA G RE FEAY R el il 22 (b ORI St Tz e HEY 3 =300 (Fa

- SRR FRARREAH (1930 £ £ 3] 1960 & &
PE) AR RA

HEAHTEURF I CAE KBRS ARACE R TR (GROASCSE S ERTIL) -
HEREH —B5 B AT EER T BVE IR S5 K1E - 1946 FIHFLT
BOEFFAHIER  FREREF R E IR e AR T ZRE R - A RI S5
BN E TR A TER A i AR R B NI T BUA - m eSS R AARL 2 (8 I EE A
TR A o S RITREAIN S T AR AR R A E B IR B MR TBUE R
EME] TR TR R ERE P TTHIR - Rl 4tE ? S R R Ryfel 2

HEFRGHRTEREFEHRIE 2 T JRERVEMETERR | WA ZFE R ER
TEBEN Ry FEE N R SR AR RAHV B B BRI > BIOARUE P IR BB ERE - B2k
TEREFP ZAFHAERIYE IR = > M G R R I A ERCEM Z e - Fr DA T
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st e A ERER WA ERFETRERR PR BE EICRETIRE N R m 23
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(=) EBfEsF2p HRA
1~ P2 p 4 RA

BEEH] DFEEEERFEER RS AR  GIsERUEE %R
SEEEIFR > BRI IE BT T R R 2 P - fEHEH - PR B DA
BRI HERE OB R HAEIATEE A B R E - 230
B A LR i FE il 5102 AR SR B TR - L TR, % > R BITEA
TR T o PO AR B A EDE S BIRR > L AESERE A
LIRS E RS A 6] R EthEg > 455 - B—EREMNEE - iEEY
A

(1) B2 Pids 2 B2M %

A 57A B SRR ZZ BN v AT ARG 2 BRa BERE R DA
FTERELZ BB © LIS BV DA B HISUTE R BT B A0 A BUR BtG R R » sREiT AR
b MM S RIEKENA B PPk TR R A (AR RN EEET
5 R R S AR S T AR 2 AR A B Lochner v. New York 2224
BT B IEE AR IR A - 2V AR B 2t S IR RO R S
[MREZ A% - TABTE 4R ST Lochner v. New York ZEFfTif i 2 B'E IEEFR R
A1 > B [E]H B AT aCH BT #E T 2 BB % (experimental legislation ) -
RIIE - B 232724 United States v. Carolene Products Co. 2228 Bl &/ I & 2
FRIR R eI A P e A RN~ 2t & A EE A IR 104

MemER R SR (EARER T B T BRSO 2 R N EE TR S B B AR ) -
gk (TTEUAE S (—)) > 9243 A » H 4l » 51 1 - EEBF R = EAREREN 2%
BEFEAVERE T HRSBHTRER] T R T EDAME R T BUGRIREAR ZHEAT - TBEED
sl % e

Mozt SRSCE > [FEIRTEEC H AL L.

#4598 U.S. 45 (1905).

T AT S BT E - ( EEE SN EEE A TR MG P DU AR BEN ) (HA
A=) 551001 > 2011 4F 2 H » H 56-57 ©

#8304 U.S. 144, 152 & note 4 (1938).
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(2) ¥3 HEed»2 725 )

EAETETEZ TR R 2/ ERTBURRIN LA KA TBURREZ A S E
do RSB ELARERIILL T B AEE -SSR e BT OA R AT &
Rt ARHED » B B R AR S B e IR B 2 A AE < 281 > N R =l A E ) -
AU ETHRAEEOR B G 2 1% B S RE AR A B R - e
FEEFRE S 1L G RAOE LA (EAG DA Z B HE (e R EEBI L AN E g
FECRER AR o 2/ VIERTBOR -t TN EREVRIE R ) HYEEE H
JFAE T AR Z A -

2N ERBFFHIEERRZ TR
(1) 7% 2§ 413 &

FTERF 2 SR - AR 2 — I SR B & 2 SOB A e I » ERE A2
AR BIR BN EA LGB RO - 572 HAESEE SR ZEUBIRET - (17
BEE R > 1 R AC DA B AR - PR E KB E IR - P AR KB
FEEHIRRIRE - WR B EENEIZ B - TEHIE | K - ARG ES
BFTHC - FREAAE -

(2) AERALEH2Z B

REREE - EEFREEH HERMA - fESEHENEUaHET > AR
S8 BREIIRGERE S Z B EE R R AN ET - HERERES
XK A - EEE T EHLRBUNE » AIDUERREEE IR - Bl e DUEEF]
e A I B > FH o OB Y AR Y — > BUE R Ry B
FEHREAUARRE N 255 A HENAR AR Az - —RERBEAIK
GRILAES) - FrAlBAE R 7 T~ SUR R & (Ut - R T EAER SR

s
LS
;FEX

B
2%
JITL
=4

#95ee AMAN, supra note 137, at 17.
ORREREH ~ BEERTT c (BEERT - RHEEA RS BB EAE ) (R - Bt g ) 5
3HI 949 H > H 149 -
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U RSO E R A B 2 S AR S SR 2 8 H TS EE N
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205 U.S.C. § 551 (6): " “order” means the whole or a part of a final disposition, whether affirmative,
negative, injunctive, or declaratory in form, of an agency in a matter other than rule making but
including licensing. ; AREIRES2EE - 515 > [FRTEE 17330 H 188 -

%15 U.S.C. § 551 (7): " “adjudication” means agency process for the formulation of an order. |

Mngmss  [ERTHEEE 173 52 0 H 188 -
263332 U.S. 194 (1947); 351 U.S. 192 (1956); 482 F. 2d 672 (D.C. Cir. 1973).
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%*Richard J. Pierce, Jr., The Fiftieth Anniversary Of The Administrative Procedure Act: Past And
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SHAPIRO, supra note 170, at 40.

#See Pierce, id.
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266See STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 521 (2006); 274 U.S. 564 (1927).

%7296 U.S. 176 (1935).

%8206 U.S. 176, 186 (1935).

%6996 U.S. 176 (1935).

“pacific States Box & Basket Co. v. White, 296 U.S. 176, 186 (1935).

211304 U.S. 144 (1938).
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272886 STEPHEN G. BREYER ETAL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 348 (2006).
23186 F.2d 409 (7" Cir. 1948).
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Gas Producers, 86 HARV. L. REV. 941 (1973).

%3See Pierce, supra note 264, at 188 .

2 Richard J. Pierce, Jr., The Choice Between Adjudicating and Rulemaking for Formulating and
Implementing Energy Policy, 31 HASTING L.J. 1, 48-53(1979); Merton C. Bernstein, The NLRB's
Adjudication-Rule Making Dilemma Under the Administrative Procedure Act, 79 YALE L.J. 571,
578-81(1970).
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PUBLIC LAW SYSTEM 62 (2" ed. 1985).

%6See Pierce, supra note 264, at 188.
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A - s S EURGE FIME I RAA R - (RS HITE 2 AR -

HEREHA Y BRBENTE BB IREEEE L - PRI TR i
Hr B BAFTa L Z E IR - FUR BB R ER o B S BRI EURO A TR B IR
REZHREER - AAE BRI - AR mEZE - Fl T E (The Army
Corps of Engineers )~ i £%/5( the Bureau of Reclamation )~ ¥ fE 5 2 & & ( Federal
Power Commission ) - B3 E R B EAZEHUR » RIS R B BEREZKATA T TR
BAEBVRE BRI - (R R RIS SRR E > A ERARRE
EMA T B A ZEE R B Y BELAHART S LehH 45 B e B fItkr &
"IREM ) BERISEEWAE R - DLEE R SO ERS - EHE BRI
HZE - EBLERHEMEAEZE » BEHRARIBIERERR AN RNA RS - BRI
PR E R ETHREZ EH » EEEEDEAL Tt o WA K HHKAT
RN TR ) 2o 8 KEras 2B EE I - BEPABDCA LAY
GRS BRI FBUR%ER - 28T s 2 iy TSR RIS RAR A BB
FARENA GRIERZERAZERERE - BLATDUS_EOGE > JRA - BRIER R
A% 2 TR SREER - B R P A BB E B R AR TR
HETER  EEEAEEFEL -

T FasE2e - (BRI A S Z A ERREISREZE - I - [REEZR R
WHRBEEZRE 2 Z R SRR R RE Z (1 - Bl R RS e A

ZEREE 2R SllRHIZEEH R ATRE  HEZ B HTRARIHE
fE © FanfEZE Z N ZRE B fIZ B s A M EHIZ A R A
EITRZER 2B -BE FEER Rt A T e ) 2B E -

- N B B

29742 U.S.C. sec. 4321-70 (1977 and Supp. 1988).
%842 U.S.C. sec. 4311(b)(1982).
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EaiAzfEZE 2 B0 > SRR E ITKRERE 32 2 ERIURE SR - RS EIREE
WZE  BGENAERR - HFEEBRNAFES R EEE TSR - BEE R
SR ERSRBORE Z SR G - LRI > At TEUERE EORA N ER AT e S IR A
> MEeHBHARENRRAS B EHIRE - AR A IR - HIARTER
FoE TR A e I R B A O AR i H Y FTI BAY A 2 28 ELAE (K T /& i
55 EIRGEEE 2 AE T - 8 2T BRI F B AR R S SN 2Rl 2 A i F &
BEEU - BRI A RS AE B T B -

(8) 1%

LR A PR EUFE AR HE EE » =] He Calvert Cliffs' Coordinating Committee, Inc. v. U.
S. Atomic Energy Commission®*® 2z » Skelly Wright JABE R HE RERFER T = 2
2ARELINNTRMG FRE B A P22 & ¢ | (Therein lies the
judicial role ) » *“WBIA1— = o MBEIEITEIGH > S B K HFTROI B
TR - EREE IR S s R E S ZIDEE Y B ZAREA
MEAEERIRIGH B DL B » R hlE & B Hltsee < B Bl preg IR A RA £ 2
flrZers - AR —SuB 2R 2 RRRE - SRR /A BUAVE FIH R SR R & AT e
ZI0E B EVELEM S - 3%

2~ FlREFRIF2ZEH K

RERF LA EOR ST ERER (FRCA R D RERR N R WA S & IR
SNBSS HINGHVRE - B REISIRE - XEAMHE R EEN - NI
PR TRAT RN R A5 B VR E A A E AR - 2RI TEUERR B A B A E
IBHEH 728 > BUR H E R BB H HMUARATE R 2R IRE S By > &
KITBUAR RN RN AL & > FE LA ARe - IR ATE AR T
PR R R R E A R R IR B E (E IR - INIUABEE Y E TR - BlEr g =
B LA HACEAME T E R 22 - R RS > BAaa 2 R T U R DA &

2%95ee AMAN, supra note 242, at 170, note 161.
0449 F.2d 1109 (1971) -

0See id. at 1111.

302|d.
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B EER APASUE ZRRFY - AREE(ER - RACE ZLIEH APA SRR 22
PP R ERITER R HEC S BT - SAREM R -

(=) £AY AR EFHS

APA FIlTEARIRH - AR BRI AT S RIREE » (0B IR RE ARG T
TELZER > MR AER Ry APA ZHIE MR - EHIRER 4 BURF A 2
RE[EH > EEAERERZEEIFLZUAMEERE AN T BAETBCEE
ZIET RS T E TR 2 BR DT 5T 2 TR sy 4 21 TGO R T £
ERETEZ AR EIE T IEAMTBECAER ) g 2 T JEIE (R AMETER
Fo o —ARSERE A ar > AR EIRTE LA -

AIFAR Ry A Be IR IR P VAR T e A B 2 e A — B HRPA— &R (T
PRSI AR MR M > MEEIEET A TBURA > fTBOSRE LN IR B2
JFA R G FTTBEORA Z E IR - WEnaSEmrels » SOEME R SE RS
ZITE - E ISR AR Z B - R » b S EEANE e R 2 E
EH - AR TEREF ZEE ARG — T At ARG HYE HIRERTE
FEMETEZ R - Ut EHE IR R S ARTTTERE A EERT - Bl
HUERE Ry e 2 R > B AR AR e B IEsUA R T e P P 2 BN

1~ X3 ER2LRF
(1) /e * bbbt 2 2

AR F BB TR Fe 2 i oR AR & 7y T an o B TORR 0 1T
BRI 25 AR E T T1TBER ) 502 TUAMETE ) AKERGTELEAY -
A ST B BB DU T B AR - 2RI Ry N Y2 ZR - AR
RRELIE 32 C ARSI 7 3G R T UM RR A 1285 2 2= ] > PR DI _EABE i1 T IR R Y
BIEERRE - {TEUREE PR a5 (5 ~ A AR H AR SE R HHY - 72 AE 1960
FEARIGHA S R AT TITEGEOR L A2 B RRATER TAMRET
E o 12 0 Rl T IERITBEOMER ) BB R IR UARETERF ) - K

303566 STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 521 (2006).
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RIEE AR S HLHE G Y4451
A~ ‘;‘Fi;‘éli,?ig’g’g_ﬁs;g:; N

B TEEOE > BHHE AR EEA  BEEERMES R o4
(BIZERE— Bl « TDEMRETE S 2% A BRI — A SR (RO
—FE > FIERIA ARG RRER  (TEER e & IR B R -
OVHT s REERER  SERETEL TEECAE AR - (TR R R E AR
BrEEE e CAEEE | AER o B ST E AL E— T B E L0 T B
AR R R s - Y = IR TR AR R ﬁm%%@ﬁm%
ST - HADITBEES S B JEERU AT R P T A S TR
FREIET > FTHURE & g - °°

BEAT R (B EER S HIHERY - S22 KR BURR I E BB TR D Z B[R R &

FYE TR gt 2 3R - M2 B HITRRR S 1L 5 VR LU A R T e Ry

DIRSGE T A Iy 28 B Br 877 B335 5 4 Kenneth Culp Davis - {5

HEOAEEETDAREIEREARE  EBlEs e 2 RESFIEA - PL TERETE

BT RIRIT R B o R IR - e 2 2 AR AR 5 ST Bbah > 2R

Z VRN (R REEEAVIENL T (TBURRB S E RS (B TR AU
RERE FHPR BT TSR 2 SR EIR - 2REE AP R e I

T RA R F AE /S = B2 (Federal Energy Regulatory Commission,
FERC)  HuiBBFEERZE 2 ( Federal Power Commission, FPC) » % DI {TEL
VB TIRINRE R T E R R IR ARG, - (EEBSOEFFEL BET -
FERC I (RL » I TEE AV E IR - MG —ERaEAR » Al T

BE ST BRCR TR IEL R (RBRER IR AARNTES™ > B FEM BT
?QFéEE‘Eﬁ* FCARAY I -

%04See Morrison, supra note 285, at 255.
305|d

0eEs > FRTHEEE 173 32 H 196 -

%7K enneth Culp Davis, An Approach to Problems of Evidence in the Administrative Process, 55 HARV.
L. REV. 364, 402-23(1942).

%%8Richard J. Pierce, Jr., The State of the Transition to Competitive Markets in Natural Gas and
Electricity, 15 Energy L.J. 323 (1994); Richard J. Pierce, Jr., Reconstituting the Natural Gas Industry
from Wellhead to Burnertip, 25 ENERGY L.J. 57 (2004).
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Rl m A B R RVA'E Antonin Scalia BiEd o - E IR R
7 A L L B R AR e R T N R AR A 1S 18
Rz gram Ae - it 00 NKEITEIT RS TAMETE L B AR
BESZEEA - PSR - Bt > TR R T B e PR AR DU SRR

IR AACHI IR - i VA T — R A Re e E — R ) BT BEOR T &
RIETIE § R R TTEHRRRR R R ASS -

ETIR

EAE ST EOARI G T E AR & > AT DI TERNAERE ) DU
"HAZ R ) THIRRE - Bt FAE R R B SR T TEUE
FATEA S 2 BIPER TSR  WIETRE LR - (R TERRIIER T 204
# - *°Douglas LK, Harlan j:8 i &t B IR i i A SRE R, » EEDR
{TEURRE D E IS EHE L E NN » L TVAR ) SRAERORSE - AR i —&
JE UBEfTEERE ST R A - SHBEAREE SR 5 - (HFE BN EAES JIREE T
TR EE I BB HEE 2R » WEE AR S A ET e Z (A -
H > 1973 4 United States v. Florida East Coast Railway Co. 32284 1 i—3H
% - RERHVARETERRFIERE LR » 1TB0RR B FE AR T e /AR i 7 AR5 Ak
HEE - HZER e s ARt gt e | IESWWERETE 115 il Tk
R HHE AR E /R4 TERE (after hearing) TIoRZEKZA T RITEIES% , (on the
record) » R ZEEHTIERIERETERRRF L Mk T REIE AR ST ER R
U SERETER FE B R SR S S TR R T B R 1
F o iSRS RS2 8] > AR B ATEIR T 2RI ATE  fy T 8 I1E & 40AR
PRAR A AR B i A TEAFEIEH I R (HEEH N RS aVEE

% Antonin Scalia, Vermont Yankee: The APA, The D.C. Circuit, and the Supreme Court, 1978 Sup. CT.
REv. 345, 376.

$19See Pierce, supra note 264, at 189.

$INLRB v. Wyman-Gordon Co., 394 U.S. 759, 777-78(1969)( Douglas, J., dissenting); NLRB v.
Wyman-Gordon Co., 394 U.S. 759, 781-82(1969)(Harlan, J., dissenting); California v. Lo-Vaca
Gathering Co., 379 U.S. 366, 376-77(1965)(Harlan, J., dissenting).

%12410 U.S. 224 (1973).

SefEss > RS 17332 H 190

$14See STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 520 (2006)

92



=
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FEARKRIER > NI » A ZE[E 205 BB R AE T T BEEOR Z 1T BURRA R E T E A
M T AAGERREERS > ARMFETER 2/ VRER - ASTEAFRE -

CrriP R ® 2 Rmd I BNERL# 50

IERHHARET 26 51 BIRET 22 RE T IURE - L B s B A
BERAHISRE - SOMAIREE - 222 DU BB IR REHn—RERREE &
(technocrats ) FirE2& » WARHE AR TS EIRVHEE AL - (F 2 EATT Rl £ 22
TH o SCHAEBA S REA B T RECARIE S - a0 > EEEEOR IR
(RAE A T B B T EURA (E Ay 7 =X (IRBIE I TBER ) 2R %
ZE R B W — IR R B AR S MEf T fE e B il e B #(ES
FORHIHERS © E3 0 BlIROHTE HITERARY » AT S IR TR
FIREINL - W BB R8I TR S B TR RE SR 0 1B A R KRR - 3T
B A AT IR H A5 R BB AS b BRI R TEUSRAIES T e 4
B BRI F 22 R AP E A HE SRR S B A T IR AN AT R EEHZR S
REER - 3

(2) FripIRP BRI EARZ R 272 dtic il &

IR AR S 2 A IR B g T T L H R BRI ReE B
AR S EBUTEGEA - B AREES » FHEsH - BB
il » JTREEERCESHUE - B BT RE M Kbk &SR RCA (economic costs )
TR EEISE G S BB R A SR T R A E A R
(LR SRR EE T - ZEHIBE NG - FEIRNER 2 5T e BimEdf
JE > AT e EERE RS - BUGEI P THRHE A (A EHET 18 - sl =K A
AT Z G55 - S04 - 1969 4EHE 7 B S BRI T E - B RERITEUERIEL T 5
B iR EE - BB EHETIEAR (major actions) AIEEIGE Z EREEAER - 1

15See Pierce, supra note 264, at 189-90; See KERWIN, supra note 144, at 14.

%183ee Pierce, supra note 264, at 189.

$17Bryce A. Ackerman & William T. Hassler, Beyond the New Deal: Coal and the Clean Air Act, 89
YALE L. J. 1466 (1980).

*See id.; TICIBAI 2GR o ( EEIEBERA Y FRMEER ) - SUFNRE (B AR
£)> 199043 H » ¥IiK > H 33-58 -

$19See Morrison, supra note 285, at 264.

$05ee Strauss, supra note 243, at 758.
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R ETERE DR AR - R AR Z B T TR T
SR B BEAGRARIE F T N TR R BB TS B E R ELE I L A 2 R »
FERHES T M A4 TP T AR TT BT T E AR rl RE 2 T
— e SRR > S SR T A R o P

(2) PR2AFELEAFFZFALBE
1~ aFF2L 58 FLRET AEH

1960 AKX, - JERT By T INTREHTEER ARG T E 2 BB RA R EEY
REE A - B SRR B IR 2 IR e USRI TER 7 - VAR
RER T RS T EUER A2 P ZOR LA T BB AE | iSRS AR
HEAGHEITHRA » P RILAE R AR TR E BT | IS R R A
EFCEHETERF 2B T - AR T SR B w2 73 ES]
REHARETERERE Y B SRABR EREE 2 BE BRI -
FRIGE A S - Bl T {Emea&Ey | (Hard Look) -

(1) BEZE2ZAHE P IE
A-~EEE A2 1%

TIEEEL | RN A FREREES ERRRE - AR 2 FE EEAE
HECRT TR A B B S PR S 4OBRIEN S B B 2R T BRI ES &
FrEERCE: 8 R B TBEE AR Z BUR KN R - B2 tei iy T2 - A
T o TEBCERE TUOEE A ) TTBUBAIER R E 2 e S BALRE - S B ALy
& EFFRGETABGAE Leventhal fEHGm SR T I3 &8 Em - FAABOJAER
TEATHERR S S B AERESER R BOREETHE R ES B HEARETHHEEFRGH

%2142 U.S.C. §84321, 4331-4335, 4341-4347 (1994).

%225ee Morrison, supra note 285, at 264.

$23See Strauss, supra note 243, at 758.

%24See STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 348 (2006).

25Gee STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 348 (2006).
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BrRiriaBAKES A

(e AR S (FTBEE  TTBUERE (RN AT LA S E SR A R 8 452
Hr AR E - ROR MR T R R AR A R VR PR B
S e R T BB B SR VS S A B B R TR e
B ROYATESHE - AEREE (reasoning ) (WAHFT NGRS - AR SR 2 5812
R AT MEE B % & (adequate consideration ) o 3%

RS TG E 2 5 EEE » P E e TERE o el s " fEF
e | (procedural hard look ) » 377U REVAE S B HMSEIE - [BERE =
B BB B fits > DU A SR (e -

330

(2) KB A2 3R

"fEREEEE ) B TMEE R | J7ALE SEC v. Chenery Corp®* gt A4
- R EORATEURRE Ry E > (ETR T T v SRy ) ZEREH - 2RI - BEOTEE
PR S (had AR AE 1960 F(CE] 1970 F£ » K22 F i Fl i = AR Citizens to
Preserve Overton Park, Inc. v. Volpe32Ze )31 > BSME o 2 2e ik R (oo b B o 2 2 i
B e AAlR I AR A TS R B S TENRR | HRREEE DKk
PR AT TR H/ VO AYEREE | (searching and careful inquiry ) -
FREL T 8 BT (i AR -

%%Harold Leventhal, Environmental Decisionmaking and the Role of the Courts, 112 U. PA. L. REV. 509,
511 (1974).

%7See STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 348 (2006).

85ee STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 348 (2006).

$29See STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 348 (2006).

%95ee STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 349 (2006).

1318 U.S. 80 (1943).

%2410 U.S. 402 (1971).
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A ~ Citizens to Preserve Overton Park, Inc. v. Volpe®®

Ril

A E AR B — RS 2R A o R B IS Y Overton N[ - 228
EESE 4 RES(NFURE - TEMHAZR RIS T3t 2 FH IR » ATl AR A H
fth FTTEGEEHYERIE T AT LAE - By T ire€az A - T A REESBISOEENT
ECEOFHIRE T o RN A B ER G AR E - AlARPRHME] R DL Rz 4hami S
B2 REFGES ERATEEN RSB ENES 4 RE  FUESR A H
eI T ECEE B ERY UT0E - st AR SR A - EERABEINE - A RERGESE
1 - ARBIRSH T ERE 2 FERER S T EEAEEE RS R TR
DAT A e 2 AR | RS B BN HOEBEATER « S ARl A5l
AR e AR E R E - A e E AR T REEE T
EOAHREEEIEES " HEr 2 AR | 5 T BHEER ) A EE A
EEm G EERINZE (the relevant factors ) 12{i » S HEE GRIARERR -
SR R AR B B AR PRAE T TS | (record) 3R - HIHERE - #
HERTHTE AbT 2 F  WoARTERRE DL B CAY BB TECR R R AT S3gml T
BOEGEETE - I TBUERAEE—DHVEREE -

(eIt ZE AT DIE > MR ARe Y T IRIER R | SRR B2 IR 52
Ay PR EETEE | (FREaft  HABEEFEETHRFNELS > &R
ETHEE  EAMNEE > URGATEEE SR A LR e fB i3 [E] Mok
bt - APHLEREL " BERIRAEAE | AR - S R A B A
tH -

TERIHIE - AEETEEZTHIT RIS T TEEOR ) AMFEREE
I TIRIERIT R o BORERERETERF M EZAE Z HIRGE R E -

B ~ Motor Vehicles Manufacturer’s Ass’n v. State Farm Mutual

Automobile Insurance Co.>%®

% ZE P RSB B AT AT —(E0AAR - T8 Ryl 2 2228 208 St
(Standard 208 ) » 5% /AR ZORFT A EER RN Z 2 BB LR H IR 247 - 24

333|d.
%9410 U.S. 402, 416 (1971).
%463 U.S. 29 (1983) = LBk o555 > FIRITERE 229 3 > H 104-105 -
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T B FRABATNBCA A& - B SCBES RAIRE i AR R Z D BE 1R - (K
IR EEISORE - APA BRIEE ZRFCERTY T FrA R » 35T SRH
REZL R 7 an % > B I BB AT — Bt R A Rl Y Al — 41 ]
Overton Park Z R EETRAE o | INIER S AR PRI E SHETRAE M T A > §5
E 5 1 B T PR oAt < R TT U RE LUBE LEV AR 2 T e AR L DA 2
TB% > B RGH LSRRG EE /34 (reasoned analysis ) - H IEFEHSE BT TEL
PR B IERE S AT Ay SR T IE EA Y275 - BIET TECSRH RN (E A RE T B R
0 AERZ MR —(E S EAYES IR - TCEUE R BN 2 A = B H AR 55 Y
BERTE WA R TR Z NE AR > R R R 1T R K
% FEE - >

RERER T AR A B ERES - ZFrbU2 "HERR ) BRRREE AR
ft: State Farm ZEpi > S+ HR AV RS ES 5 0 R (E O <YL » BT United States v.
Florida East Coast Railway Co.**'/ & Vermont Yankee Nuclear Power v. Natural
Resources Defense Council (NRDC ) **® » [t = [ Benpas A i 2 S T A2
ZH#EE (FFgil) - 1M State Farm ZEAMERIEE A » &0F BT A B s
i E 7 B o [F] By State Farm Z£4F Vermont Yankee ZZ{ERK > 1% » #0455 71| $5 H State
Farm ZE30 R 48 Vermont Yankee %% " RG8I3% APA it 2 12, 2575 - HF
s s E i oe Rk ZZIEERRE TABTRIEERE | » WO A RG] A e mEE
SSRGS B A T BURE 2 BRI E - S State Farm K DU% - B
A AR Ry AR B TBUT R %L A R TR A R i A B
diffp g o 30

%36 T Under this authority, we review today whether NHTSA acted arbitrarily and capriciously in
revoking the requirement in Motor Vehicle Safety Standard 208 that new motor vehicles produced
after September 1982 be equipped with passive restraints to protect the safety of the occupants of the
vehicle in the event of a collision. Briefly summarized, we hold that the agency failed to present an
adequate basis and explanation for rescinding the passive restraint requirement and that the agency
must either consider the matter further or adhere to or amend Standard 208 along lines which its
analysis supports. ;| , 463 U.S. 29, 34 (1983).

%7410 U.S. 224 (1973).

%8435 U.S. 519 (1978).

*9NEIL D. McFEELEY, Note: Judicial Review of Informal Administrative Rulemaking, 1984 DUKE L.
J. 347, 370 (1984).

¥0See id.
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2-3EFA—HER - 2I 2 @5 TR

RR T R E | (REREF VAR TEURRI S = ARt BB AT ER
ZEE R ETEBRR 2 BERI SR AT E TR B E I EE
SR DUNVEE A TEEE 0 AR RS KNS o N ARSI R TR
RENVERRHERITEORE . 5818 > It TE8E ) Bl T1TEEESE , (record ) » B
T8 RS (evidentiary record ) » SN AR AR (B A EATIE > BORTT
BRI FE L EE S - s T BRI B > P A R EEETER -

JFAE HIRR B R R eV AR P ARE T AR M A & A AR AT
% WOABTE B R BT > BORIEHITEERRR > BUEITBURRMEAR
IREAERETERFE AN thVAEE L 2 Are S EEH 2 H iR
EFEEF AR 2515 RIERHETE ZIEHAN Z G = T B & (R
WoEBEEE I R K R T

BEST > PEAREE P T Z FOR T DLSE3R - TABEE T BRI T TR A
MEE - oOVEEAMEE T TE ) BECE » AR RE E Ry aTaE - Bl -
FORIT BRI L T EESR E RE S AED SE T BURR 2 R RiRryE
% 0 TABEAR AR BRI TR Z B AR B E S E R > EUARE A AR
ok T AR SR SRAVE B > B AL TR I B SR AR 2 R -

3+ HITRALA & B2 B

BERF B AR AT E Z BBV - JERR B A AR I I ST HRE
BefikethpinsE - ZRENAEMEREE AR EENET e FEEERS
2l REHEEE | rURZER > WRAZ RS > HE L T O
& HEtiEEEFEXK

(1) "agd 2 pimsa®: Fpd 2z BF
BERFSHZ SRR &R Z AFE (openness ) » ATFREA A Z B &0k

#1See STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 521 (2006).

#2Gee STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 521 (2006).
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( Federal Advisory Committee Act ) ~ E:HEH H1)A (Freedom of Information Act ) ~
BURFF5EAZE (Government in the Sunshine Act) &L LR TAEY) - Hf&s
H A e PUEST e fr 2 2 B SRR (E R E IR AT iR A 2 B e At &
e AR SEEE T ARIEN 2 IS Wl kT TAGEESE M HHES
—IEAF YRR B 1R LA MR & s U s Vam A58 » S BLE DR BIE A
HHBARTEORL - A BESS T TBUSRART R H 2 S i dr A% 3 e AL -
PRIEL B 1 (5 — i B R T o] DA PR & Y 2 hR eV - DA Re SR E T A ) /H B
NTBEYZHFA 2 Gl 0 RFEEER (significant data) B2 Ze—fFTE®: ; *HE]
(ERAEME T EEE P ATes 2 &kt - RIS - DUE— Rz em -
It > THE 2 NsbAazE £ 2L -

(2) Timghy L B iRsc D SRR

HRGESE —RHITHE - SFRiEFR - (TBUARI CEUFRScEEAN S A
SKATBURRE VAR -2 B85 —RAVTRS ~ Slamiefr » ESUERINEZEE T
& o DME AR E ST R S SE P PRt S e L « S TR S 1y T (et
MIHATBAT RS EAE S - WHIERE TR S AFRIES —E &R
BENE R EZ NE - (TR e TS W& AE ReEaieRs - Xt E
TS RGERiEF - BENCARRA L - NS TERER L REER A M E
o ERIABREA PR Z B - I fRR B R Z B2 S A TR 2 (20 -
EEEZ AR PETEEE P— R 2 Sl K Ak » Sy T At 1
Z5 | (paper hearing) °

A LA R R BRI T BUARE C A & HhE fE = B A RIS 2 B - e R
HoAthBEIE AR EAM R HE R - S R ARE NI B > #75  H
iR 2 NssZUEhIR R BIVE R - R e e S EANII K 2 2 - it

¥3See Strauss, supra note 243, at 756.

#4United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240 (2d Cir. 1977); Portland Cement Ass’n
v. Ruckelshaus, 486 F.2d 375 (D.C. Cir. 1973), cert. denied, 417 U.S. 921 (1974); Kennecott Copper
Corp. v. EPA, 462 F.2d 846 (D.C. Cir. 1972).

#5See Strauss, supra note 243, at 756-757.

#%peter L. Strauss, Changing Times: The APA at Fifty, 63 U. CHI. L. REV. 1389, 1406 (1996).

*"National Tire Dealer & Retreaders Association v. Brinegar, 491 F.2d 31, 35(D.C. Cir. 1974);
Chrysler Corp. v. Department of Transp., 472 F.2d 659, 665(6" Cir. 1972); Scenic Hudson
Preservation Conf. v. Federal Power Comm’n, 354 F.2d 608, 620(2d Cir. 1965).
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F& (taken a hard look at ) BT sl » 0 LU A —TH— T A B HR T m S o
UM AR | IR R AR EA S BRI B T EHATER - B TR AT
BIEZVERL  ATBUSB VAR A E AR 2B K H Y T R — R 55
AT

(4) 2P LB 17 APA¥r &2 TiREER |

HUAGER REIMELL T EEEE ) L ERAERCEEE TR TMEEZKE
S5 9N AR R EZLAM (major rule) « AR BRI TR G =
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#83ee Pierce, supra note 264, at 192-193.

¥9See Strauss, supra note 346 , at 1406.

$0See Strauss, supra note 243, at 757.

%1gee Strauss, supra note 346 , at 1406.

%2See Pierce, supra note 264, at 193.

%3Mobil oil Corp. v. Federal Power Comm’n, 483 F.2d 1238, 1250 (D.C. Cir. 1973); International
Harvester Co. v. Ruckelshaus, 478 F.2d 615, 629 (D.C. Cir 1973); Appalachian Power Co. v. EPA,
447 F.2d 495, 501 (4th Cir. 1973); Walter Holm & Co. v. Hardin, 449 F.2d 1009, 1015 (D.C. Cir.
1971).

%See Pierce, supra note 264, at 193.
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B-BEFRFRAEAZS

Ry T HECRTT BB R G E R A SR E TR BN AR TBRER A
FE " THEG MatamiZ T | R o B T ZEYMVAZ P 224 « fFIZ07E United States v.
Nova Scotia Food Prods. Corp. %"t » SEsk{ TR RIS 2R e > Fil 2
Ll 5 7E Portland Cement Ass 'n v. Ruckelshaus® 25 » ZR1TERERE VRS S5
HIEREALRY T ERIEE > 5 (EEIFE - International Harvester Co. V.
Ruckelshaus®* 2t » Skl BRI TEC MBI B E /Y S 18 25 EL AR (H R A 5
{£ Walter Holm & Co. v. Hardin®*zeft » SURETECHEBATR (it = salistem > il -

B FTLIEDRERS N Z AR Z DU R RS AR EERIFRE > &Ik
AR - ERNVEMETE L NB ARG RAEEE » A AR - S
SRITIEUMRE < SREE DR HBE EREETR » AR AR P L S T T
1% o BEPNABTIL IR SR T BRI T F i - (I AR S ey TR
Giefr ) EEETERPEIIEH -

4 BRITIRBZILRE  PREALF

BE—H5 - JABeER H B E R AGTERT - WA BEREE R EAEAE
Fp o e AR ERF A T A EERFIEE - BIOZR G40 5EEE

%55See Morrison, supra note 285, at 256-57.

%56See Morrison, supra note 285, at 257.

%7568 F.2d 240 (2d Cir. 1977).

%8486 F.2d 375 (D.C. Cir. 1973), cert. denied, 417 U.S. 921 (1974).
%9478 F.2d 615 (D.C. Cir 1973).

%9449 F.2d 1009 (D.C. Cir. 1971).
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RS B e AR IS -
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BERFE L 2 BRI T R EHET I ) TR (H2EARER TR
2 TRBEEREE ) CNHMEEESCE A EE 2 SR TR R
B o ARG A ) 50 T EEFE ) UE  ETEE A g E S TEIRRE 2
BORAE Ry A ATRHIE > Ewe R TEERE | R e R — e %
B 25 HEITER > 17 BUARETS S S LA REAHY 70 M7 Feali B SR HL R AR 2 B8
12 o SNt TTAE N BT BRI R s R B A T HETR
B MBTBURRR A R g -

(E)ﬁﬁi%ﬁ$%%ﬁ

& 1973 FEFi > KER TV TBURRRA S0 Ry - WIEESIRETEURR T E10E
(Lo > pedr % 75152 E | (to act only after providing an opportunity for a
“hearing”) » —RETEIERIEN & a0 0 HLUIESIE P T TARETE - EFEAHE
TE BN TEEAE Fr » SN A SRS R R T U R 7 B A T i
SR EHEE MR - A R R OR T (LR - R R T EURE B
FAIERR T S5 T 1 BRI [ S U Ve - T
APEREARE, « By 78 1 s d AT BE S BRI - SsnEbe o BifE 1973 4
PAKe 1978 i WIS AL - HEUTEHBR S AR IR IE=UEMRE T ERR P AT AR
2 bmsE o Horp F RS E A A R P EORIT R RIS (L T TR ) R Rk
WERARE PR B P R T IE AR th A DARF & R IR 2 TR - S A NI

" VERR B TENSE SR (B B RS | HYEOR S B R AR - SR R

%15ee Strauss, supra note 346 , at 1407.

%2See STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 349 (2006).

%35ee Pierce, supra note 264, at 194.

%4Cates v. Haderlein, 342 U.S. 804 (1951); Riss & Co. v. United States, 341 U.S. 907 (1951).

%5See Pierce, supra note 264, at 194.

%83ee Pierce, supra note 264, at 194.
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£ Vermont Yankee —Z£583 » JABE A S50 E1 TERERHES T TBURE P AP i 2 48
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1~ % - = #£3# : United States v. Florida East Coast Railway
CO.367

IR P S B G SR SRS L R L P A A H A R A R 1T RS R A
> R EGERAY G - %% GRS — AN SRR EE A
e DA N B U B A HURTELN - SIS SO - %R A Y
B E AR AT BUR 7745 553 RAVIRIEEAR > AT sstiEs A =] SR FEE (T
5 556 iR K2 5 557 RAVIESRR - AREMAVE - ZEGFTEMRIIERLET > ¥
PREFP AU ERETT | H85E ) (hearing) » 5855 - BEIERGHYEOREE R LITEUE Y
V55 553 R R Frie ? EINARTR RZe B & S5 556 (R (d)MH » A &=
EBEAIREIE » A AREARTEN THERS TR AAE T ASUWVRIRIRSE R 2 e
TERR ) ZIFHL > AW ZHE AT » (T IBUREE L e IR IR s UA R E T E R 7wl 7] Ll e
oEATE TEERE ) 2R PRI HERN AR s -

AERAHE T BRI JEE SRR T B P R 5E58 A SB T ER
o BT E A TR SR LR A E A - S R B S B AT B e R B0k
THE S JEE AT ERE R - TR R B R A ARk I LATE B itk
B #ANFEE - g EERKEFBENTTEES: (evidentiary record ) - 2
EEGCEP TR T B2 FE - S EEH . RS A G S R
Bl @ R YA EHE AR USHZAEGS 2 TBURBIFT ST

%7410 U.S. 224 (1973).

%8410 U.S. 224, 240 (1973). " Turning to that Act, we are convinced that the term "hearing" as used
therein does not necessarily embrace either the right to present evidence orally and to cross-examine
opposing witnesses, or the right to present oral argument to the agency's decisionmaker. |

%9See STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 520 (2006).
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2~ % = x £ 3 : Vermont Yankee Nuclear Power v. Natural
Resources Defense Council (NRDC) 3"

Vermont Yankee /A ] AR B — A% BB - G FIZREEHIZE S (Nuclear
Regulatoy Commission &% NRC) HIggFFA] « NRC SREUTEEUAREF? - 281&2K
BT H P —RBRIRRZ AR & FIEDUEHETE 2 A RElE R RS 5T
fiti » # NRC BRAREEIER - (AT EBIEH - NRC (T T HHERET - S5E
id o BN ER AR A RER N w - HAERRAEE (NRDC) th2El TIAKET
EEF - (EEREBNEZERRE > 305 NRC I OHZEE2E BT EEEL A
TR EREM R o EaRERE 2 F NRDC fYE & » % NRC JERET
TE MR RIS IIERIMER © NRC AR B3 o B s AR AIHER FamAReiy g > 22
RSB EIRFIINGR = 2B Z BT - AR Z K T B R T T B A28
553 {FAfdE AR T BT -

I~ KhLH?

= AT HEZRAE 1978 £F Vermont Yankee ZE 1F M RGABR SRS TR A

Pt 2 12 P A I T B R AR T E a8 AN E B & 2 flE R
(JREN > fRIAINLE ) - MEEERAREA M & P A E ISR 2R T A i ZfEFr
H o 2R > BEFRMAREEI TR AR IR s UM E e e e I BT T B A /e )
HIER 2 B TS B EES SHETER ISR N T AR AR A

$9See STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY : PROBLEMS, TEXT,
AND CASES 521 (2006).

$See Pierce, supra note 264, at 194.

$72435 U.S. 519 (1978).

373435 U.S. 519, 520 (1978).

$7See Strauss, supra note 243, at 757.
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TTEURARRSNAZ S - ZAm T 4R EFERS - T IR ) FVEDRIE A &R =Y
TR T > SR A H CE L&A State Farm 2%t ZI 5 H Vermont
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$°See Morrison, supra note 285, at 258.

$76See Morrison, supra note 285, at 258.

$7"See Pierce, supra note 264, at 195.

$8Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir.), cert. denied, 426 U.S. 941 (1976); Greater Boston
Television Corp. v. FCC, 444 F. 2d 841 (D.C. Cir. 1970).

$79463 U.S. 29 (1983) « th Sk E S8 5 EEE - FRTIEEE 229 ¢ 0 H 104-105 -

%0Gee Strauss, supra note 243, at 756.
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3 vFEF2v k%A T2B

By TEIE THRRSE | ZE - AR E RIS YA R T AR
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%1Dunlop v. Bachowski, 421 U.S. 560 (1975); Natural Resources Defense Council, Inc. v. SEC, 606
F.2d 1031 (D.C. Cir. 1979); Caswell v. Califano, 583 F.2d 9 (1st Cir. 1978); NAACP v. FPC, 520
F.2d 432 (D.C. Cir. 1975), aff'd, 425 U.S. 662 (1976); Medical Comm. for Human Rights v. SEC,
432 F.2d 659 (D.C. Cir. 1970), vacated as moot, 404 U.S. 403 (1972). “CEH]£:7#% Peter H.A.
Lehner Judicial Review of Administrative Inaction, 83 COLUM. L. REV. 627 (1983). 1 3 gk Al 2654
AR, > FIRTHEEE 226 52 0 H 50 5 Bk > CEA TEE 288 ¢ BB s AR R IRERE E
NIBISHIEHE ) - BRI IRE CEREGIRRBIHIE ) - 1997 2 11 A » #Ihk » H 413-417 -

%¥25ee Strauss, supra note 243, at 756.

%3See Strauss, supra note 243, at 756.

%45 U.S.C. §557(d) (1982).

¥3See Morrison, supra note 285, at 269.
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%865 U.S.C. §552(a)(4)(B) (1982).

%7See Morrison, supra note 285, at 269.

%83ee Stewart, supra note 36, at 1682.

$9GTE Sylvania, Inc. v. Consumers Union of U. S., Inc., 445 U.S. 375, 385(1980). 5 &+ & HI{ TEUE
B RLIERARERER T REHTBUSR 2 @A S AT -

3905ee Morrison, supra note 285, at 269.

¥15ee Morrison, supra note 285, at 264.

%%2See Morrison, supra note 285, at 264.

398354 F.2d 952, 964 (5" Cir 1966).
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94459 F.2d 1231, 1245-49(D.C. Cir. 1971), cert. denied, 405 U.S. 1030(1972).
%5462 U.S. 919(1983).
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%% JERRY MASHAW & DAVID HARFST, THE STRUGGLE FOR AUTO SAFETY 95-103 (1990).

$99See Pierce, supra note 264, at 195.

00C ARNEGIE COMMISSION, RISK AND ENVIRONMENT: IMPROVING REGULATORY DECISIONMAKING
106-109 (1993).

“IThoms O. McGarity, Some Thoughts on “Deossifying” the Rulemaking Process, 41 DUKE L.J. 1385
(1992).

“2Mark Seidenfeld, Demystifying Deossification: Rethinking Recent Proposals to Modify Judicial
Review of Notice and Comment Rulemaking, 75 TEX. L. REV. 483, 492 (1997).

“Sgee id. at 496-97.

““See id. at 498-99.
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% Abbott Laboratories v. Gardner, 387 U.S. 136(1967).

4% Association of Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 150(1970).
407432 U.S. 333 (1977).

%8432 U.S. 333, 342(1977).

“09See Pierce, supra note 264, at 191.

#0See Strauss, supra note 243, at 760.

*15ee Strauss, supra note 243, at 760.
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*25ee Strauss, supra note 243, at 761.

“3Exec. Order No. 12,044, 43 Fed. Reg. 12661 (1978).
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“5Exec. Order No. 12,291, 46 Fed. Reg. 13193 (1981), 5 U.S.C. §601 (1988).

“191d. §2(b).

TN R E N THEE S (OMB) » B Sk = B SR B R B % -

“8Exec. Order No. 12,498, §2, 50 Fed. Reg. 1036 (1985). 10 <0t i] < » B EZE T FE > [EIRTIEs: 414
WseHRes - H3le

MO HE » (RARGE T (cost-benefit analysis ) TEFR BT TER % FIE A ATREME BTS2 —fsm

CEEGIRAN , 2 f#fE—) » BT L KB AELEL 2o -5/~ » 2000426 H » H 74 -

PR R B AR TR R TR L P T i AR AR i o A — (B ST B b e
ZIER

“21gxec. Order No. 12,291, §3(f)(1)&(2), 46 Fed. Reg. 13193 (1981).

*2Exec. Order No. 12,866, 3 C.F.R. 638 (1994), 5 U.S.C. §601 (1994)

PR ER  HSER TR RS 414 TRZEERS o B 32-33 5 HpphE - FERTiEEE 419 &2
firamsL » H 75-77

*'See Strauss, supra note 243, at 767.
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*2Exec. Order No. 12,866, 3 C.F.R. 638 (1994) - fgz%;‘% 5U.S.C. §601 (1994).

Vg b LB (P A T, s TERNP AL o B s AN s
HA S o EREEZR TR FRHEEE 414 iSRS - H33 -

%273 C.F.R. 127 (1982); 3 C.F.R. 323 (1986).

PRI 5% B G RIS AR B IR S RS T R SRR AR S the practlces
of soft drink bottlers, used car dealers, and funeral homes ) - [EIFEH] =(EFz5EE - M AZS
& JEE TECEE R | (political suicide ) - See Pierce, supra note 264, at 193.

4291952 4F. Fullbright 3% £ 235 1F Walsh-Healy J£ 2208 3 T{6& 32 > 5K %5 T3 the Department of Labor )
PAUERGERETERR PR Ta% A2 A - 25 TETERI SR - Fa 5 TR ER ARG 8
TR AR Seaee iR MRS » S AR ST - IR T %A 2 2 (T - Robert W.
Hamilton, Procedure for the Adoption of Rules of General Applicability: The Need for Procedural
Innovation in Administrative Rulemaking, 60 CAL. L. REV. 1267, 1305-06 (1972).

*%pyh, L. No. 93-637, 88 Stat. 2183 (1975).
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3115 U.S.C. §57(a) (1994).

“2See Pierce, supra note 264, at 193-194; Jerry L. Mashaw, Reinventing Government and Regulatory
Reform: Studies in the Neglect and Abuse of Administrative Law, 57 U. PITT. L. REV. 405, 416-17
(1996).

*¥35ee Pierce, supra note 264, at 193.

*¥See Pierce, supra note 264, at 194.

PHMARIRATERE Z AT SESHE > GRIREITBUR PR b 7 A — DB bt
) > BT IEREL A EEL ZH 5w 0 2008 4 0 H 204-205 -

B TR B G BT Ry S B TR FE A3 LR B IR SE TR T TBURE
Fp 280~ T E NP SRR S I AT O R (S iR (recommendation ) » 7
st R B EAE AR - B BLEAERE - HESEIR B4R (non-binding ) - {HEEHEENTTIEL
B2 HIPAEE » EEITEGHE 1980 FRLUREL— B KBRS B TR R (5 i s
2P -5%2>5 U.S.C. 8574; Marshell J. Breger, the APA: An Administrative Conference Perspective,
72 VA. L. REV. 337 (1986).

**The Negotiated Rulemaking Act of 1990, 5 U.S.C. §§561-570 (1994).

**®Henry H. Perritt, Jr., Negotiated Rulemaking and Administrative Law, 38 ADMIN. L. REV. 417, 475
(1986).
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D-¥#% i
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%92 U.S.C. §1501 (L. Ed. Supp. 1996). 51 32 STk T 6 B 22 15 [HIFTHE: 414 B9 4 > B 48-53¢

95 U.S.C. 601 et seq.

“12 U.s.C. §1513.

“22 U.s.C. §1535.

“32 U.s.C. §1535.

MRS ELE R > FIAERE 414 FRgeEs 0 H 53

MO EaE s FiEEE 151 57 0 B 490

MOR%AIE T 1980 £EHYEHISE A (Regulatory Flexibility Act) {ERE i o A R/NEZEEHIEIITA T
EFEEFIIANL - B2 EFR TR FERERE 414 THStERE > H 45-48 -

“’Small Business Regulatory Enforcement Fairness Act §224, 110 Stat. at 867-68.

*®Small Business Regulatory Enforcement Fairness Act §251, 110 Stat. at 8609.
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*°Small Business Regulatory Enforcement Fairness Act §251, 110 Stat. at 871-72

POsmEs s FiHEEE 151 52 0 B 489-491 -

Shomss, FiiEsE 151 ¢ > H 442 - Jacob K. Javits & Gary J. Klein, Congressional Oversight and the
Legislative Veto: A Congressional Analysis, 52 N.Y.U.L. REv. 455,456 (1977).

“2Girardeau A. Spann, Deconstructing the Legislative Veto, 68 MINN. L. REV. 473, 488 (1984); E.
Donald Elliott, INS v. Chadha: The Administrative Constitution, the Constitution, and the Legislative
Veto, 1983 SuP. CT. REV. 125, 158. YA HES TEURRE] Z 2 BHAERY - 1TBUREIIE LA 1R
AR HrE e piiEin B & 3 B s oK) HEEP st vz fe - R R e -
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3467 U.S. 837 (1984).
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i —ZERRHAYIE: - SEZRILIF VAR A IR EE - 281 58 5 ML ZERR AU
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***Mobile Oil Exploration & Producing Southeast, Inc. v. United Distribution Cos., 498 U.S. 211
(1991); Pension Benefit Gauranty Corp. v. LTV Corp., 496 U.S. 633 (1990).

“5See Pierce, supra note 264, at 196.

*8See Strauss, supra note 243, at 767.

**"See Pierce, supra note 264, at 200; Peter L. Strauss, The Rulemaking Continuum, 41 DUKE L.J. 1463
(1992).

**83ee Seidenfeld, supra note 402, at 524.
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