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Abstract

This essay focused on the newly enacted anti-thin capitalization regulation in
Taiwan and its possible impact on multinational corporations in tax aspect. By
studying on cases related to thin capitalization and other possible issues, this essay
would like to discover the potential drawbacks and risks in the anti-thin capitalization
regulation.

This essay comprises five chapters. Summarizes as follows:

Chapter 1: To explain motives, structure and methodologies of this research.

Chapter 2: First, to introduce the definition of thin-capitalization made by OECD,
and to explain the Modigliani-Miller Theory, which was the rationale of Thin
Capitalization. Secondly, to collect and analyze the possible tax issues of thin
capitalization, and to introduce the legislative conditions of anti-thin capitalization in
regulations in main countries.

Chapter 3: To briefly introduce the newly enacted anti-thin capitalization
regulation. Also, this essay would like to debate on main issues and potential
drawbacks in this regulation.

Chapter 4: To study on an assumed example and other cases that show the
common model of thin-capitalization and possible impacts result from anti-thin
capitalization regulation on multinational corporations. In this part, the essay would
like to give some suggestions to tax authority and tax payers.

Chapter 5: To summarize the main contents from the forenamed chapters, in
addition, to cite the potential risks and shortcomings of the anti-thin capitalization

regulation.

Key Words: Thin Capitalization, Anti-Thin Capitalization, Debt/Equity Ratio,

International Tax Planning.
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* See Farrar, J., and A. Mawani. 2008. Debt-Equity Limitations in Thin Capitalization Rules: Canadian
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Thin Capitalization Approach to PE Profit Attribution. Tax Management Transfer Pricing Report 20.10
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FAL kIR 0 AR E EEIR A Stuart W. 2010. Thin Capitalization and Interest Deduction Rules: A
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5> & OECDfefifr T2 ¢ B 433 v ipR 2

FEEEBEERT AREFTRARNE 2SRRI RIZE L 2 97
BRRBE > T BN B R PR b2 BB F A ] AR
A4 i?']i;"]“ff R FAREZEA L G RAFE e R Ef LA F 2% S 2
LR ML B 2 St R AR LR S L SRR
Y2 ‘%i%fﬂ?ffcﬁv F_o % OECD >t 2003 & 2~ # 1;?37&‘@%3;%?\& 2005 & &> # 2_4B
ks P ALY 0 T F T HERT AL G R SRR

FRARE L LRF BRSSP T AP RE TPy ER2 54 kg

FEID o
- ~ %4 M % g ¥ (Article 9 Associated Enterprises )

BLEERFGF TAFEL - HHFENIRE G T B
H

10— IR E G AR

%% Z-¢ OECD. 2000. Committee on Fiscal Affairs: Issues in International Taxation No. 2 Thin
Capitalization ~ OECD. 2010. Model Tax Convention on Income and on Capital. ~ “f£FT > 2011 > 5[
AP 38 (RS G R » [T 5 2011 ¥ T4 0 Rt AP - S, (Roy
Rohatgi) » 2006 » [I[FAIISELAE » PRAET ~ o8 1155 > J5f - JoA SRy

% % OECD. 2010. Model Tax Convention on Income and on Capital. Z@"ﬁa Y TER %J’E}:{:['*‘?&
R S Y B ST Y R T BT BT W AR - f‘gw [ : "Where
a) an enterprlse of a Contracting State participates directly or indirectly in the management, control or
capital of an enterprise of the other Contracting State, or

b) the same persons participate directly or indirectly in the management, control or capital of an
enterprise of a Contracting State and an enterprise of the other Contracting State,

and in either case conditions are made or imposed between the two enterprises in their commercial
or financial relations which differ from those which would be made between independent enterprises,
then any profits which would, but for those conditions, have accrued to one of the enterprises, but, by
reason of those conditions, have not so accrued, may be included in the profits of that enterprise and

taxed accordingly.
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FRE- GAFH L EZ FIEG T G driE G f R ET R i T
AW F TG L2 FUE R B - SRS F
2 B ER G AL G F T JIEL G T 2 7R
BATHTRAER ey BERAREL AN RE drf &8 P42

QF BN R T R -

HER R EM AL ERTEL YR RAA R T S 2 BRI

BRRL LR N 2 BRTIE RS QR R e W LR

GE2 BIPARGE o2t o SR IE Y B R F A3 A2 B % OECD

1 AL TR G ORSEEE P B iz P 2 F F A il g
REIG RGP 2 AR AL IRA I F R DA
s

7

2. FiE R Y A HAR LT B AR 4 G 2

£ FA kA A2 RS T AR
3. RFBAFEHEETASB PR ETRLAE > 2 RREDEFL LM

% v {ﬁj 15 < R Y[ ” Where a Contracting State includes in the profits of an enterprise of
that State — and taxes accordingly — profits on which an enterprise of the other Contracting State has
been charged to tax in that other State and the profits so included are profits which would have
accrued to the enterprise of the first-mentioned State if the conditions made between the two
enterprises had been those which would have been made between independent enterprises, then
that other State shall make an appropriate adjustment to the amount of the tax charged therein on
those profits. In determining such adjustment, due regard shall be had to the other provisions of this
Convention and the competent authorities of the Contracting States shall if necessary consult each
other”
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HBRET L LG EF R TR
b P¥ > OECD ¥ AP AT RN PAES % AR &g R RT " 7 F

2 F RS mY] BORL T T SRR TP R R 2 o P

~ % L i% 1 324 (Article 10 Dividends )

hiEe 200 HRAIAT L LA S
AFAHE TP o g R NH ARG G R A ez
B[P FL R RAFER 2 NP E L ARG RERE

L2 LT A7 e o A2 2N 7 B JE P2 A

OECD $t:2 i~ 2 AR Y fpd > § A H CHEEZ FT &4 » &P
o2 2 PM AR E (doF FAB MR Y AR E T A BIPTEF 2 JTr
BAL G BA Z I RS T EE TS T Aot b AiEe g
AERE2Z AR (WA HETE 2 S EFAREEFENE L) F o
Fefeth T g A F 10 BEX A PR B ORPN B2 P 2R T A B g R
MAAL 2 JILARZ AR5 B F AT RELFYTLRGF R

i SR S R S E kS

See OECD. 2010. Model Tax Convention on Income and on Capital - Commentary on Article 9 -
Paragraph 1 —(2) and (3), and Paragraph 2 — (7).
0 B {ﬁj 15< /R Y[I'™ :”The term "dividends" as used in this Article means income from shares,
jouissance" shares or "jouissance" rights, mining shares, founders' shares or other rights, not being
debt-claims, participating in profits, as well as income from other corporate rights which is subjected
to the same taxation treatment as income from shares by the laws of the State of which the company
making the distribution is a resident.”

See OECD. 2010. Model Tax Convention on Income and on Capital - Commentary on Article 10 -
Paragraph 2 —(15) d and Paragraph 3 —(25).
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L - #% : 414 (Article 11 Interest )

ki W2 H L L TH

REERTFE o gl BRBFETELLE 0 TG F AP PR

RLTFEPLFIRAFIEL O AJ IS L EEFEAE

PFE L G FPE R LR R E e AL AP o U

BYH2EGE 0 TRE R FAFLFLE -

OECD ¥+t 2 A dpi» RSB EE LA L2 G X2 T HE P H
BN AE A 2 L F A ERR R AR R o ZEFX
FREI AL G FEZF IR G BT A S 2 1L T RARAR 5 %A
UERRASIE LS UERN-E R ESS B2 E S R P RS o
- EEA BAEREART - e r ok E L —ﬁﬁ”Tgﬁi‘f'J,?;%é’/g‘éﬁ
L ET A EJR 2 YT~ IE B o 33

R IES4

FIERH AR ERE AR BIHZ FHR G G PAR Aol

TR LB AT TN E AR E G A g P FERY g

B2 BfF» RFRCJ G W FLIegf o BN T FGEES

ERABEHE L RE R F R TACE ] fefi o

2 2HERR Tﬁj 15 « 'RIA Y[ @ "The term "interest" as used

in this Article means income from

debt-claims of every kind, whether or not secured by mortgage and whether or not carrying a right to
participate in the debtor's profits, and in particular, income from government securities and income
from bonds or debentures, including premiums and prizes attaching to such securities, bonds or
debentures. Penalty charges for late payment shall not be regarded as interest for the purpose of this

Article.”

* See OECD. 2010. Model Tax Convention on Income and on Capital

Paragraph 3 —(19).

- Commentary on Article 11 -

3 B {ﬁj 15 'R Y[I™™ :” Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the amount of the interest, having
regard to the debt-claim for which it is paid, exceeds the amount which would have been agreed upon
by the payer and the beneficial owner in the absence of such relationship, the provisions of this

Article shall apply only to the last-mentioned amount. In such

case, the excess part of the payments

shall remain taxable according to the laws of each Contracting State, due regard being had to the

other provisions of this Convention.”
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AIEP oM G EFFZEPEEEFFIBEFTRIE BRI IIALZ
WHE - EZ R T GGRE S S EDBIFRI R KA
OECD ¥t 3 2 2@ ¢ Jg ) » 3%ix ~ zi}’ié#;*j&% BEFHRIEZEHNF R

DEE o m B E BT AR LR P

OECD $t i< 2 fafld bl ZREHKEEFE A EFEH L £2
/\
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FAE R ko RIAEALES TUBIFE AL 2 A AR E RS P B i B

s

LEAHARGEAIAF - 2R EAL A BIEE

(=) #riF R B2 E 1L 004 3T A2 e SR 5 Shef S
(=) FZF AL AT~ PACE F 2 i fIFag -
Leb s AT SIERT » B ¥ B ORT %’i};‘};‘i"f ERCISE S R

G2 EE G 0T R R L G kR B R e SR T A

> See OECD. 2010. Model Tax Convention on Income and on Capital - Commentary on Article 11 -
Paragraph 6 —(35).
3 Bevh {ﬁj 15 o R Y[ © ” Where a resident of a Contracting State derives income or owns
capital which, in accordance with the provisions of this Convention, may be taxed in the other
Contracting State, the first-mentioned State shall allow:

a) as a deduction from the tax on the income of that resident, an amount equal to the income tax

paid in that other State;
b) as a deduction from the tax on the capital of that resident, an amount equal to the capital tax

paid in that other State.
Such deduction in either case shall not, however, exceed that part of the income tax or capital tax, as
computed before the deduction is given, which is attributable, as the case may be, to the income or

the capital which may be taxed in that other State.”
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(2) BHESFHRT S PR ERLRFL SR E R RN

I~%--LeiE: g 498 (Article 24 Non-discrimination)

A2 Hw gt Ry
FIEFE L PFIER BB G AL A L2 R a

OECD f2f§->ptig2 2 527 A RLFRAJI L EfI&2 B & 35AE >
LﬁﬁﬁﬁﬁiHi%?é%*i%%*@ukﬁﬁk%:%%@iﬁi%
& R UL LN FE e RA
FREERE AR P fLE Y 2 F T A3 A %«5 ARFLES TH 4 E R

FAF L EE AT TRAR L EE LR E G o g KA

7 See OECD. 2010. Model Tax Convention on Income and on Capital - Commentary on Article 23 -
Paragraph 1 —(67) and (68).

¥ B {ﬁj 15 /R Y[I"™ :”Except where the provisions of paragraph 1 of Article 9, paragraph 6 of
Article 11, or paragraph 4 of Article 12, apply, interest, royalties and other disbursements paid by an
enterprise of a Contracting State to a resident of the other Contracting State shall, for the purpose of
determining the taxable profits of such enterprise, be deductible under the same conditions as if they
had been paid to a resident of the first-mentioned State.”
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