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N ‘ﬁﬁ;’]‘ — Abstract

Since the 19th century, liability insurance originated in France and has evolved
its function from the protection for the insured as the tortfeasor in the initial stage into
the protection for the third-party victim. Afterwards, the function has reverted to the
insured and the main benefit of liability insurance has been transformed from
indemnification against actual loss to indemnification against liability. Both duty to
defend and duty to settle are to achieve the goal of indemnification against liability for
the insured and the function of liability insurance has been deemed as a hold
harmless agreement for the insured.

Except the consensus in light of the duty of indemnity, differences still exist in
what the liability insurance is able to provide to the insured from the time that the
third party claims against the insured to the time that the tort liability is ascertained by
judgment, settlement or other appropriate measures in the legal systems of different
jurisdictions. Nevertheless, the majority of the courts in the United States confirmed
the function of right-protection in liability insurance since 1930s. In addition, the the
Article 100 of Germany Insurance Contract Law in 2008 included and manifested the
majority rule, the function of right-protection. Furthermore, the majority opinion of
the courts and the scholars in Japan also succeeded the concept of function of

right-protection in the liability insurance.

After reviewing the evolution and analyzing the contemporary function of
liability insurance, this project will consider that the function of liability insurance has
developed from sole indemnity to both indemnity and right-protection. In addition, it
further introduces the development of judicial determinations about duty to defend
and duty to settle in the United States, German and Japan. In conclusion, this project
analyzes the current legislative conditions and policy clauses in Taiwan and presents
the suggestions for legislation and amendments in Taiwan's policy clause with
references to the regulations and judicial precedents in the United States. It is hoped
that these suggestions could be regarded as reference materials when the authorities
are prepared to amend the related regulations and the clauses of liability insurance

policies in the future.

Keywords:

Liability Insurance, Duty to Defend, Duty to Settle, Function of Right-Protection,

Principle of Indemnity, Right of indemnification against liability
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A Study on Liability Insurers’ Duties of Defence in Respect of the
Protection of the Insured
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