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Substance over Form? 
A Study of the “China – Auto Parts” 

Case of the WTO and  
the Relevant Decisions of Taiwan’s  

Administrative Court  
Connie Guang-Hwa Yang *  

Abstract 

This article examines the panel and Appellate Body reports of the 
“China – Auto Parts” case to find out the reasons why China lost so as 
to clarify whether the WTO adjudicating body, including the panel of 
this case and the Appellate Body, which held China for violation, ever 
denied the application of the “substance over form” doctrine, which 
China asserted as defense in this case. On the other hand, the plaintiff of 
the “Cheng – Yun Auto” case in the Kaohsiung Higher Administrative 
Court of Taiwan cited the panel’s interim report of the “China – Auto 
Parts” case but was dismissed. Therefore, this article further examines 
the criteria applied by Taiwan’s Customs in determining whether im-
ported auto parts have the “essential character” of a complete motor ve-
hicle in order to verify the consistency of these criteria with the ruling 
of the “China – Auto Parts” case. 

                                                   
* Professor of Law, National Chengchi University, Department of International Busi-

ness; J.D./LL.M, Columbia University, School of Law (New York). 
Received: April 7, 2009; accepted: July 14, 2009 
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This article finds that the panel of the “China – Auto Parts” case 
did not deny the “substance over form” doctrine; rather, it dismissed 
China’s allegation that the HS, including the interpretative rules, was 
designed to prevent the so-called circumvention of duties. The panel 
emphasized that the latter practices involved economic consideration 
and could not be accommodated by the former, a classification rule, 
which determines the Nomenclature at a technological level. Moreover, 
in the panel’s view, to interpret the term “motor vehicles” as China 
suggested, to include parts imported in multiple shipments for assembly 
into a motor vehicle could undermine the very object and purpose of the 
GATT/WTO, which is to maintain the security and predictability of the 
reciprocal market access arrangements. Such a view seems to coincide 
with the prevalent concept that the “substance over form” doctrine can-
not be abused for the “tax according to law” principle. In other words, 
the legitimate expectation of the exporting countries derived from the 
tariff concessions made by China in its Schedule should be respected. 

In addition, despite the fact that the panel of “China – Auto 
Parts” case recognized that there are no clear criteria that the Contract-
ing Parties to the HS Convention are obliged to apply for the essential 
character determination, the panel somehow set up some guidelines 
thereof as it always considered whether the context of “motor vehicles” 
or “assemblies,” i.e., the HS including the Interpretative Rules, permit-
ted such determination when it examined the essential character test 
embodied in China’s regulation. In the panel’s view, not only the crite-
rion to deem particular auto part/assembly combination a “motor vehi-
cle” inappropriate because intermediary products, to take chassis fitted 
with engines for example, would always be regarded as complete prod-
ucts inconsistently with GIR 1, which requires classification to be de-
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termined according to the terms of the headings. The value criterion is 
also inappropriate because it does not necessarily confine the essential 
character determination to the assessment of auto parts imported in a 
single shipment and therefore is inconsistent with the principle of GIR 
2(a), not to mention the lack of coherency between such a criterion and 
the others. In short, the “essential character” test to deem imported parts 
as a complete product shall be compatible with the principle of the HS 
General Interpretative Rules.  

Finally, this article analyzes the “Cheng – Yun Auto” case of the 
Kaohsiung Higher Administrative Court. It finds that the tests that the 
Customs may apply to determine the essential character of a complete 
product happen to include the value criterion, which would necessarily 
lead to a violation of relevant rules according to the panel report of the 
“China – Auto Parts” case. Although in the “Cheng –Yun Auto” case, 
the Customs seemed to apply only GIR of the HS to its determination 
without reference to the value criterion, the problem did not go away 
because after all Article 27: 2(3) of the Implementation Rules of the 
Customs Law explicitly provides for such criterion. Taking into account 
the rationale of the panel in the “China – Auto Parts” case, the statutory 
criterion warrants review so as to prevent trading partners from chal-
lenging the Customs’ determination of essential character in the future 
based on such a provision. 

Keywords: “China – Auto Parts” case, World Trade Organization (WTO), 
World Customs Organization (WCO), the Harmonized Commod-
ity Description and Coding System (HS), Essential Character of 
a Motor Vehicle. 
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技轉：□已技轉 □洽談中 ■無 

其他：（以 100 字為限） 
3. 請依學術成就、技術創新、社會影響等方面，評估研究成果之學術或應用價

值（簡要敘述成果所代表之意義、價值、影響或進一步發展之可能性）（以

500 字為限） 
本研究已發表於政大法學評論 111 期，頁 135-184（TSSCI 期刊）。 

本研究之貢獻為釐清「實質課稅」原則不得適用於關稅課徵之誤解，並證實世貿組織爭端

解決機構於中國汽車零件案中所否定的並非「實質課稅」原則，而只是不許會員國以防止

關稅規避的經濟理由，扭曲了純為技術性目的而設之關稅貨品分類。由於我國高雄高等行

政法院於當事人援引前述世貿組織案例時，並未正視該案例所代表之意涵，僅以事實不同

而不予採納，本研究除了有助觀念之澄清外，也強調雖然世貿組織爭端解決案例並無國內

法之效力，但臺灣身為世貿組織成員，對應履行義務之範疇不應忽略相關案例，以免未來

發生爭端時，陷於不利之地位。是以儘管上述行政法院判決傾向海關立場，但關稅法施行

細則與上述世貿組織案例不符之處，仍宜考慮修正。就此點而言，本研究對於我國法規符

合國際義務方面亦具價值。 


