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i =

At TP BE—AEERME ) ZHRRE R ERA
KRR RE > SFHERFRWIOR AMHE (REFERELF N
RN R M) RARFBEBRHZLER  ZETEET HH
MERTERZ TEERN L RAWER - F—7E BAENG
EEETBER "THRERER, ZRERT TFEH—REERH
£ ZNEEFRENKRERA - SR E— SRR &R A
DHAB T2 T EAMRE "TERE, 2L UHZEZEH&
T E—AETMHE ) 2R

AXHB "THE—AETMHE 2N MEFTE THFER
B B TR R R T B AT 5k - HSHE [F] £ 47 8 4 B (R 3 et
RFFIEFTR B A BN EE - NBRARF ZAT /Y REEE
o ARMBRRERBABLMERURE - B UM
Wl ARFBEAE M TAE (RE)  —ARBELES M
OV R R EZ T Al e R KWTO/GATTZ F § =B ¢
B AL DR A R RT AN - BB ABNPY 2T
HRBAEANTRERMER MM EEERN L RESE - F2 0 B
R A AR BT A Z A GR BT R 2 e R A T LA
" -

st THBE—REFHE ) 2 MNIRR MR EME RS
FEZHSHAEEHA T " EEZRE ) WL APUEREE > B2F
HiaR b EEEBEPTZMERMR " EEHE, FEE - H
HEMREER "RE (RE) & THER ) —FAREZETX—
BUHS (&L @Bt ) EEAFLEHE  BEUwERs " £
TR ZHREETERER - RNIZFE > TEUN—ZHR
ZHAFRARERESZ  EURFINRZREHF - #EREWR
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HAmmE  MARFHSHBEEN-ERFIANTZTHER LB
oM AR LIFEE L EARETRETE  EREET
SR EREREZ AR LARERFEMEDTHZFME
A EHSHERA - (F) 2FAl - 2RFEET 2L FEERE L
HEREMER G BEZ —HKE - —FHZ RE"F A
EEMHE,  AUHAREOEHARENSRZ TEEZRHE, FET
RERHSHBERRZ A -

ALt BEGERFTBER "REREE ) » BHE
MERAUAEETRERY S " EEFE, 2FEF > B EARE
"HE—AREEMNE ) MRE  XRETEBHMAANERZE
BEALRRE - EERAFEST - BROER HHSHBE R A
AEIZFE BLFFHURZERE  EX2F B0 A KE
M EmATANE -+ R F B = - TP E—AE
FUHE ) MM zwE > EREFHE R Z L E - DT kR R
HFEREZFIA A RBREERHARE T ETEFE, 20 -

RASER - PEDSETMHE  HEEE - EREBEY - BRRE AT — 2R
-~ REEEREE (BEEH)
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ZOONFE+Z AT HEW LHRMERRE: "THE—REZL

g, e EE=O0— £+ AR AHRYE S ALK (World
Trade Organization, WTO ) € B # » ¥ {416 1% B 37 45 5 1 B 3% 0 3k
- WERKEARAWIOGT E ST RE G HENTEFEY
FHERE: THEA—EARARELE T HASHD - B A
W OB BRI AR GE O RO BT R = A B0 9% B ( Tariff Number, HS
Code) » AIBIRBLEBE 2 H A B SEAMEMA > TE L 0 E
B WTO 3 -

/INHER R R 200847 H 18 H AT » R AR R 20084 12 H ISH 047 - Appellate
Body Report, China — Measures Affecting Imports of Automobile Parts, WTO Doc.
WT/DS339, 340, 342/AB/R, adopted 12 January 2009 [hereinafter China —Auto
Parts].

EC — Tariff Treatment of Certain Information Technology Products, WT/DS375,
376, 377. AZEHHYE TR AR /E R GE BT R o AT DAE R
F (2009) JCH FEME RIEE/R P # T/ A - WTO Note by the Secre-
tariat, European Communities and its State Members — Tariff Treatment of Certain
Information Technology Products, Constitution of the Panel Established at the Re-
quests of United States, Japan and Separate Customs Territory of Taiwan, Penghu,
Kinmen and Matsu, WTO Doc. WT/DS375/9, WT/DS376/9, WT/DS/377/7
(2009.1.26). AZEH » FKEIHEELSE - H[E RS - HRBOGHEHFH R AR
DVt 5~ HIWE L #UR as A 2 0 BCR (R - Bz i TR, i3k " &RRRHEE
i HATBUERE . Z 8PN (LA EIE 1200 IR R IR BRE0E - 2R
20T RR RS BLHHZE S HE R B B AV o PR > EERRIR R F A MR Z A TV-in
I T HRE - BAUR ST BOABLI6E T 7 2R 44357 S 96 E AR T A S045R IR - fHA
R H A=A S TV-indi 7% - B8R TR o Bk AR
ARE LR -

IR B —&ARE R LB —XEFH AP (First Submission )
AR 2 IR E BT HI SR R #E 1 E (not a dispute on the classification of the
products concerned) - [ R BIARIRGATTE 2M60 L MGE A HERG T R F A i L
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5

BRUOBERREREERZED BT E ZHA5A - AIWTO
WHEE MM RES B ASER EAET AR ALY
W OEY e B RS A o E kO B AT R 2 A B R 3 R R
R 0 AN BRI A FH R 2 £ R TR ATE R
(arbitrage) - BP 2| BEE MM E 2 H A HK A RATH R - I BE
DEYz B ER B 2 oA MBS A o itk — A 3 0 BR#
ERZEMBENKELEET  EHBRANCERHTRD - £LI#E
RMM S & T RELEN A RBEARARZER - EF L
PEEAREFEHETY L RBR "FERM L KA (Doctrine of
Substance over Form ) 7 » kT Z &M 2K - £ EEH T EHL R
oo B AERM T m e RS - TN A e
A 2

B—HWE ERBEMWAWTO% - WIOW g mE N AT AR A
FER N (direct effect ) By B » BEH Fr=8 oy " & 1 B 4T ( self-

FARE AT IR B 2 Bl B 72 2 M (but on the treatment accorded by the EC on the
products at issue which must, pursuant to Article II of the GATT of 1994, not be
less favorable than that provided in its Schedule ) . European Communities and its
Member States — Tariff Treatment of Certain Information Technology Products
(WT/DS375, WT/DS376, WT/DS377), First Written Submission of the Separate Cus-
toms Territory of Taiwan, Penghu, Kinmen and Matsu, ¥ 8, availible at
http://www.moea.gov.tw/~meco/otn/dispute.htm (last visited: 2009.01.20).
General Agreement on Tariffs and Trade, art. I11:1(a), (b).
BRI ECE R B BUR A HRY > QRS 75 A [F R R SR R R - i
R TR DR RS U A - AR BRI BT A PCR H B9 - e
A PR R A FE S EN R bz — - DRIRREIAG W) RE S G 2 3 P 7 (2 L
FFEE AR B E DU R - (HANE ] RE B 35 Y HE [T sl ity & AR m LR - #
o BV I FERT ISR RIS e -

CEER ) BN ER Y RRERASCERER S -
FERASCRZA -
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executing ) | # " JF § 1 4T (non self-executing ) | i%g » i
HECHAAEEAMBEI R  UXHEIRFRT 2
FRONTHE—AEEEE, ZAMAERERERAHR
WA EEARBETRER ERAREHEWIOE A+ AR R E
ZBRATHERWTOE % H H - 23 % K2 2 WTOZ # 5 DU 4
BHHE RO AEEGRUREMMZ RS - A TERAEE
Waksthr TREAEE, c THERSZAEFRER TFE KA
B R EE R AT SR O A E RS % &
RERFBFRAZMAERZSE  ERGETHELAME B
B|UWIIES L A EBREMNEEAZEER .
TREREE TR BRERR R TNE TP E—RE
THE, ZEFLFLARMAUKT 2 FELIES 2 Bk
T REENHE ZRARRETRE TEEEH, RAE
AR LB B AT MG REENEG LT HLE

2R > GATT/WTOBLIIKH Y 5 > H15-17 > 19964 © Ay - B EH
i > E83-84 > 20024F o HIEMKIEE SERTHREAEIE (T HERBHHANE
WRBATERZBURESDUERELE > TRERILERF > BEX
J1e 0 RBEIBRE R E S PR B E T HEET ) B &R
IR EIEEE38 ~ S8RSIGEMIE » AR T Bl MERE R T B EFRARTIR
BeakFIsa] ~ SLEBE g - AR REHLAE - NI - JLERERGRAT A > B
BRG] KEOLERE = o B RS o T DU O B A vk
AR > ATERE R N BRI MR -
Interim report issued February 13, 2008; final report issued to Parties March 20,
2008; final report circulated July 18, 2008.
0 RS TR ) 2R - SRR 2 NI R
CRGEVR S ) IS TR TARIRER ) FERR R/ I T R SR AR
BRI A -
CHGEVREESE ) o RS T BOABE PR - 964 FEER T A3 84345% o 20084£4 118
H > 964EJEFF 7451003~ 1008%% » 20084E6 30 » B : FL.Z@EBS -

11
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"HE—AREEMHE MEATHE  GEMREXERENER
BArfRAEm "EE—FAMARERE ) AH 0 B AWTOZH 355 #
BN AELHR B SRR L8 DL AE AR 2 4 B B A R R R SR
HIBE —FAHBRERE ) LHABERBEAF AT LYY - £
DA HSH "HE—ARETHE ) REEHFTBRERS " RE
AEE ) W R ERFEH S W LHEA -

HaMH THEERMN . RAZNE > FEFLN T BE—A
EEMHFE, -ARFREEEZ "TEAFER ) REABBERE T ERH
HAFHMERCATTE =B RATE B A - 7% KB 0 s
oMK SCEME  MAECER NI REH TRuFER) 2R
B R h RS B & AT AR SR 7 Bk # RGATT % — &
MR R EZHN SR - LRNBREFGETBER " REAEE
ZH B BEFERLR T P AEFHE AWz - DR
BEREATHETCAFRELR > TR HwERE -

8~ BEFRRERR

Breg TEEEM, GREARGEMEUSETEARE 1%
T AATHRERE R 2T KPR - A SO S AR
JE B 7 1 L, 2 A - i ) SR 4 B B BT b R B
ERBET - AW EOR B - BB TRAAR, Em
SHRTARK  FEGEHFHEE B H R FE

12 Abgabenordnung § 42. (FATH : BREEE - MERRSEL - MEGETEA ST

MR > EHS54 0 19854F) -

oy s % HS B RRS A ILELE - Huon I AULT & BRIAN J.
ARNOLD, COMPARATIVE INCOME TAXATION: A STRUCTURAL ANALYSIS 17-20, 33-35,
50-51, 69-70, 86, 99-100, 112, 132-33, 153-54 (2nd ed., 2004).
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8 BKiEIHH H———M

EEOGFEIMERNF TR ESH  wREHEHE®E— &
BRABEYE  EAZEBFZSN_ORBR: THREKSEE
TR HEBRANARAREE BN  RERBELTHE
W WHEE L BERIERRZA TR AL -

ZEB ARG ERN—IL=ZILFF. &R Lazarus & Co £ 7JF {7~
LR A - ZE BN EE T WA EEKRE R 4K (circuit
split) | R ER ' mEAFhEREEEFEHRNHE
BABTHEUBREAGE A A A S ERR T EWEE Bt
30 3 I LA R L - B b B B 2 R T A E kR B Rk
Mo TEEZ L HPTHEARETHBRT  AIRBEG AN TEHZ
TEIE 3% oAk 5 AR M A o R0 A T 8 A g A
FHELERNMBESA G RTRARI S RTRE T8 E 0
W BMBEBAGRZ (REHERRI L) THENFE -
BEEERAEMGE AR bR THEMBWER - R
AT EERFEYWETARET  ERERETEXLLT R
BEFHES -

14 N, I i = KA [sf¥ =3 =1 ==d E= AR =
KIEE BT 42055 > "EBEAH > 3921 > H3-17 > 197T4E1H17TH (K%

FEAENEF ARG TUAHBZEHEREE  MEREGES LR -
TTBGRBEMRA ) B e B RO ARER 1 DU G AN B IR 22 5 o S8R
Ko BlE@EHEAZE GEHOES) CWARH - TEERE TR - 28
REBRBITBER PR > HRGRKEEAANAERE » AR E H AR
MEE—FEREEEE ) -

15 Helvering v. F. & R. Lazarus & Co., 308 U.S. 252 (1939).
16

TR I ik B 7 R IR AR B > (R FE B vk e 2 B R R B B e A TR
KANEE R PR BRI B SRR LB E -
7 JEAZ : “In the field of taxation, administrators of the laws and the courts are con-

cerned with substance and realities, and formal written documents are not rigidly
binding.” Id.
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F+AEF A B BRAT B e A8 B F] ik

9

—fEwmEEMA TEERN L R E AR F&E N —
%?%E?%%%%@%wyvHﬁm@“ﬁ%iﬁ%ﬁ%i%
B AT EETELRBAEN " H % H%E 8 (Business
PmmemmM>J%E%ﬁ§ﬁAzﬁﬁ oMM LEET A
FeEmlf | WEEH » FBHFE L REF &R Lazarus & Cox H
T UEHERN, RAWWE - AU REEAXEF AHEZN
FEH -

ARTVEERM, RAEREHAR > At AR BN H—
EZRA CHAEETA, BAER - W THMEREEE 8
RMEHEUNEEAXHRE » BEFAAE AR EHNMRZ &
B mKEREF TG BRAEERENTHGEZHAE S AHEG -
HEBEZFTAGHAE  "ARFRENMRZE, BHAEF
ﬁ%uA%%ﬁ%i’ﬁﬁ¢rﬁ%J“%ﬁ%ﬁ%ﬁ%%ﬂi’
AREEAMM LW - DABRE =t sfmizmz’
@E$%&£A+E%XEﬁ*ﬁA%ﬁmﬁﬁz%@%uiém
ELEH

THEMEEER ) ZHWBRRAEREEZ L EE XA
Mo Bl TEERM, RAMKERBER  hEeE PR EWZER
HERREZITH  BAEEHFLARLAE "EERH, RAT#

18 Gregory v. Helvering, 293 U.S. 465 (1935).

19 See Assaf Likhovski, The Duke and the Lady: Helvering v. Gregory and the History

of Tax Avoidance Adjudication, 25 CARDOZO L. REV. (2004).

iR R THHBEE R, -

FHar: TERE - BHROEDBHEZ AL - %Pﬁﬁ@ﬁ?%%,%i ° ]

JE2Cr T s ICHBZRL ~ SULBTOMB & B E 5121 - EEXLE

HROEDLBFICLD I EENEEST S - | S&@%sz{iﬂmﬁf% H A& 2
PHHREE Y AR -

20
21
22
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10 Kk EFH Bty

BB T ERT SR AR BIT A RS AT
EHWEREAT LA ESE  BAREAHAMEANHEE - Lkt
EBAREEFH BT BLELETHIRYABERE B
THEZAABUAG TR S R BH R F % 0 RALA
R TRBABRBBETATHNEL, - TR TELRM, R
Bl L% TR REAAE B,

WL THE—AEEMHE AERETRERZ TREA
BEWERERNGHEMEHAMEANFEBERTEZEE B
BEWE U R EET 2 BB A E25%E10% 5 TIAE %4 -
Bl 22.5%#29.5%  EHFETTHIA - BEFLHEDANAEE
R MAEHEER TR TRALRE  MEEMl
EBHUEUNANEE - ATIZEH —MBEDAEEHALZR
BoOURAEEHZANGAER R 2 R ER B F
Bt bR TEEEM, RAZ AL EZERSE - TR

"HE—AREEHE ) 2 ANERFEE TEFERN L RARARAMR
R Z IR -
23

HA B ALIFALAGEE © TR B 75 AR T S - ST Bk
Bl SR - R AL B E NI 21 - (HAEBL A SE S i
BB AR ¢ A A B2 T R - Ao 2 R R A
T HIFAR R 3 T 2 e o TR AT S P S B R P -
BPALA o SRS SRR > BRI 1T SHI (7] AL TR
FEA20%  FHAKET RRAERS  57) -

24 o B A RS S AR o SRR WA 0 19824 (|
AR B RET 4205 » RARAKEERAERE » 255) -
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BEM? AHEas "FTR—AEEHE,

S A+ A BEATEGERAM AR

S EORESHEEDRABERM

FEH—OOWEEBAFTEN TREFLHE, RAL Y —
AAEREATH TAETEELRE D ML RE=O
OWEHHFRE  REFELRAHET THALERUNAETTH
BOEERE, L ARAREERANE R FEHRELER
BWAEEHZME THAMRE  FEERGAET T#EOA
EXAEREERAREAN, B -—O0REWA—HA&
WiAT

TR E—EREIERTEANSELY TREZERNY (F
B s TEERY, ) ZAETHWED - MHEAE TTES
B,  REBELIAEERZE BT LFAUTEEL %
B g 222 -

— oL@ (CKD) si+# ¢ (SKD) MEHRED: &

B hED BRBENGES G - B8 R AELERGE (20044521

H ) #EEMEE ¢ http://news.xinhuanet.com/zhengfu/2004-06/02/content_1503181.
htm. (DUNfERG (FR) 85RBGKR) - R BIE H © 20094E1H20H -

(B 1SRREE - BIRBRMNGEZRE S - A0 - WEERE 125577 © MR
FURFRIVR S A B - 200542 H 28 H #8471 » 20054 H 1 HAERL > 8
i G5 B &M © hitp://www.china-customs.com/big5/customs/data/2005/7354.htm.

(LUNfEfg () 1255faiks) - BRBIEH © 200941 H20H -

(FHEd) 1R RS 20054 0 &5 55 45% © A 11V 535 A0 14 16 1 8 e R fUR% o
A > 2005473 [ 28 H # A1 i AR & » B HLR EUE AR E B ¢ http://autoadmin,
chinaport.gov.cn. (LU N (H) 457 AERAT) - SRS H © 200941 F20H -

CH) 12557 - RIEE26 » BE210k -

Z#F (Complete Knock-Down, CKD) * Ji DABLE ple B sy B 350 DLSE ok
FERIREED - HRIFTEES BB FEES - PEdE (Semi
Knock-Down, SKD) : g DAL bl 8% B i) VR B 35 (4 DUER 43 AH 28 AU R AH B0 AP Bt
EORRIREHELT » P A AT - OO K Ed: -

26

27

28
29
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Z RO TEE, - T WAMM (assembly) %
SRR O A AR Z— BB X T E D AR L 348
B MEREORMALR  BEODELERBU L HWBR K

RO HZEREREEEEFEZ60% -

BUEFEZAEEH—BATRE TEEHHE, - FEERK
25% % W EH LR UMEA c BANEEETRETHENE £ 1A
FUEERABENFAENEAY  HAREEEF 2B OARES
Pk bR PR - B FTGE R 2 ORE B R R 10% 5 & AR
AERA BEWIAHEAEEAEHEEZTMH  RREHE
DEG S ERMAE EESERRTRENEIRELE T
R R A ISR R LR R A & o Bl B R R TR R £
WEA25E  EAAERTY  B—H W ¥ EETRRIER
WRE - BIESE THET N E AR OB E AR S

0 Sompramey TR R CHI%E JHREEEMEE - AR CEEE
W THEE , ~ TEEE, - BEEENEEOFAEE IR
IR AR M R R R - OME BB OME I B
el o3 HE R SR R > SR TR 9 35 1 B R Bl sl A B R AR YE © OHE T35
R AR RS AR 2 B R MR R RS 19 60% L | o () 1255843 ¥k » [EE26 -
H52215% -

60% e » HREJFETHR20064F7 H 1 H 4G R R - (HER AR - SEHRZ i i BH Y
H B R LA it o B I ] S 7% 2220087 H 1 H »

EHE - WTOH B BB E - Fim# BB N L - LB S > 20084E2H 16
H » #4 E : http://big5.xinhuanet.com/gate/big5/news.xinhuanet.com/auto/2008-
02/16/content_7614713.htm - & & H : 2009FE1H20H = ( Feeeeee YR
THBHETSHESZEGHERRMAIENE - HBRER THREREES
RATBI A AR EE R A - HEI S SR H O RRERLE ¥ > A 2R
ooy ) o MRS A O B AR SV P B PERY R B R RE BRLE 15K
HIAHE] » FRERECAS - s T PR R S A R R A BRI R AR
FEAEHuAL, - B TR BV L SE R 2T B B A -

31

32
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13
BT, B e EEAEEG IR EEE A T
qEIE -

EFL FRAFE SEMLAREHIARS AL ATRE &
ZW%W o B AMREH A4 A (World Customs Organization,
WCO ) Fr4s % 2 HSH#E 2 ¥ R ( General Interpretation Rule, GIR ) -
HSAM M BB 2 EHERE N — A E B EERE
( essential characteristic) WE MR 2 FHAZTEE R > MA@
THEURBEAROBESCAEERY AEZSHNEORED
AEHME (BE) 2EE5HE > AHAZRAREFERFEE RN
2 B b FER AEZBHLEEA—KREODW2EBHG
(CKD) s %% # (SKD) -~ RlEigMt g a2 amE® -

AR FENEEAEZAMIEE K> mz B2
BLARENBEREN AT AREZREER  BEHAED
AEETRWED FATMAE: BEWE  BHETAHAZEGR
A aiE O (multiple shipment ) 7t Bz 2 £ Bz F T4 K
R R v E BB R R AT AT EGER
744 0 (multiple shipments ) 373 & & A B —#t i &0 ( single
shipment ) ¥ e €54 R 9 el 8 > DIRAER EWMZEOR
 "TEEOBA TR,  EWMBEYEZAE (RE) HHE

B mpizE (P EIWTOMZ @ M B - F i RS R B R - R

TR A1 s S Pt O AR R AL R AR TR o e 0 ) e
34 Convention on the Harmonized Commodity Description and Coding System, effec-
tive 1 January 1988.
% sgTAISHAAL -
36 Panel Report, China — Auto Parts, WTO Doc. WT/DS/339, 340, 342/R,  7.700.

37 14 q4.138.
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14 BRikSFam Ho——

38

BE RS EE ERATER BN FERELESX
ERAERATRNBEEZERARTEME  UREANEERS
EAREOZFHREREGTEGEEREZSEF T K £+
R EZRE TTERS P B A g R Eam® BEHY
JEN AT A B AR B LR R R AR TR REREK
MR ENNEYRTARB IR AER s 24 AREHHE L
Wik OB AERE - TR EE RS Lk 0T
B HEOFRR—EINERARAEZAERAEE  BEH
FTR— B2 B R= B AR 8 AR E
HMAY - il — R LEHEERETAELRE TEER/Y
WAES RN TR RN TR g atE D - T ER
WREBEETERE -

EERENRE  UFAZAZTHBEZATRE "HH#
B0 BRI DUE AR AT - tut £ fn P R H T R N B
—RERRE S SR EEGERAMEMERTE T F
T8 TR HMHGENEEY - AT TEEERM, RRZEA
WHRHH  BFEERR > MAERE AR ?

i

38
39
40

Id. 9 4.139.
Id. §4.144; (vf) 12559840 > [FIRE26 > SATIREE1IE -

BUIERZEEER > IR EIGEEEBNBINEERE " 28R, & AlFE
RGBT TE TREP D BE - () 12558080 - FFE26 > SB7HE
23K -

Id. 99 4.145-146; (tf1) 12598480 » [F3626  4512-14 ~ 28-29{4 -

(1) 12588 r0id: » [FFE26 » SR29BEA27H -

Id. 9 4.137.

41
42
43
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U ? AR am " YE—ARTHR

S A+ A BEATEGERAM AR

B "B, B TR, B

BETERBAFE BT ARRAERERNMNBIT - BAE
FEERATEEHSRE T EESE B SIFRER D
B AT B 3 2 R S UL (status or condition ) - A7 & LA
LD T REE TN, FREARAREAEZEEY B
FEMEHERNE I RERM  REMREGHEARAN%
ERUETREMAN S S ER 2 A% E - ARATEREEEA
HRHZEDEHETCRE LR R E 2B FEFAN —BH
b BABHNFENREZH M 2EY EUBEETRTEN
W Z B % e TRIAL L TR A - EEEGATTE =% — 73
MBZBERSESE -

BT EEFERIZHERE LN RSB - F RN
WA R BGATTE =% =78 " WA, HGATTE — 5% —Hb
S —H TLEMA L, 2EE - BRETHENEE  BF
GATT/WTO W £ + UL R GATT % = & = #3F ( Ad Note Article
) #5  INELEAR B A TE S MR R T AW
B ERETREADHEEBNELLTERN "B K
(internal ) | WHE R N B RE O KT BANEZ > EWENE
£ BWEREYT - BN TLANK, WES O RETENEHRY
% #H VR FEGATT/WTOE il 2 Y NI AEEWE AR

1 971109

45 1d 9 7.36-38, 7.108 (&[5 EEE A EERR 2 BT - China’s first written sub-
mission, §46 n.20) - () 1255548k » [AIEE26 » ZE296E6 118 -

4 10 97.110.

4T 14 997.126-133.

48

Id. 9§ 7.141 (5| LFFBERERA Chile — Price Bands System (DS207) ZErhffid
FREMEHS (variable import levies) | 2 f#fE) o

~149-



16 Bk ik 3Fh B ——

THRO,  BUNABER TREMH, FERXZ LT B A
2o, —#8% BaKE TXZHERGATTZ X ¥
B e T O —HA SRR E AT A
o HABGHAATNAGREIE G R ONEHSAEE  BRL
%’dﬁ%%%ﬁ@%M G ERT 2 e >
Tt MNLSEGATT/WTIOZ 5 § HH UL —F il Lt
Figtez TEEMA L, R TRHHK, BE - \m%ﬁiﬁ%%%
CEBr 8 —— % KX (EC — Chicken Cuts ) | z R » {5
GATT/WTOZ F § i H Wy = — %rﬁﬁgﬁﬁﬁﬁ&ﬁ% %ﬁ
W AR Z G E BN R e R ETEA Y T % E
B B TVOHBL L B A E AW E M BTETE A B 2 SRR A
BREZEME ThENEBENRRREHT S GEEE 2
WA LR GATT/WTOZ 5 & B B ekt A T B+ %% 3

° Id. 9 7.143.

%0 14 44 7.184-185 (i3 i EFREASHAEC — Poultry (DS69) %ih2 Fik © B
HEE A LR RPN B A BRI AEIBIRY - (EE AR TS TR, ) -

°1 “[TThe security and predictability of the reciprocal and mutually advantageous ar-
rangements directed to the substantial reduction of tariffs and other barriers to
trade.” Id. 4 7.198 ( 5| Appellate Body Report, European Communities — Customs
Classification of Frozen Boneless Chicken Cuts, WTO Doc. WT/DS269, 286/AB/R,
9 243 (adopted 27 September 2005) - 5% Z< KR ECRESFAIER L] A4S
REBL , CES 0 BEZNEEE T HERE ) RS o BT A R Y A A T 5
(HS 02.10) 2R R MRS EER N T Em s, BAES - o
JHOERIRTY T R REHSR G 2 B (e R A A s U 55 531
FYHS 02.07 » HBAMMR SRR ) 5 B 8E 5 55R i A 2
LU - fEFRwE T RARE ) UK MM R - R
BB FI I HE LA RA R NI P 5 i e o kbl T ARG, (2 Rk o IR
SRR T Yok AT o SRR MR e T R A ) RS B R
fr DA e R, BEAISRR o MBI SRR - RENRHAEGATT : T N L
BRI - )
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THER? AT s "PR—AREEHE,
F+AEF A B BRAT B e A8 B F] ik

LARGATT/WTOZ % G HEt - ¢ B LA RS "HH , £ T/
o MEMZ2% : B TEBRE—F Mk E (EC — Computer
Equipment) | NAFFBEE - ¥% (HH) BT AFEA - B4
# (WHH) BB
ERBRRTERE 205 T B UHEGATT/WIOZ % & H H
o NERER AP SRR DR E AR T
B T TR, EHAREY: — ANBEBHWELERAEEN
FEEMHE IR AN EEAER  —  IRBELTEHHA
WHENREUEEE > ME—MEOA = RERFZERDIE
ERERRDEFE  WEERZTHHEL A RES—
Bl TitERTREEOEMER A m e o AR D s 1 - F—
3B OB AR 5] B T A I 2 R R IR B B R BT B R R B
F(EXBAFGERZEOTHEREAE LR SEREZ PG
Al 0BG T ERNAZATRE TEERE, ) - MR
AR AFFENER WYL ENRRER G L MEST TS
RASEZ LR AR FERERECGATTE 2 R EH

52 Id. 99 7.199-201 (5| Panel Report, European Communities — Customs Classifica-

tion of Certain Computer Equipment, WTO Doc. WT/DS62, 67, 68/R, 9 5.4-7
(adopted 22 June 1998, as modified by Appellate Body Report, WTO Doc.
WT/DS/62, 67, 68/AB/R), %550 B TR R U R 3 25 I B B IS T &0kt B Bl i
B MRS (HS 84.71) 2l afi (LAN) RZBREEN (PCs) W/
A TR RO A A R R A L AR ISR DASBR R AR S S o /N EAR R AR
non-violationf\y % » R85 A BER U IRF ISR H T By T Ak 1A L iR ER
58 ML U5 358 S GATT: TIRYBH R R 75 - (EWTO L3 s fe 32 /N il iz 3¢
R PR A R AR HE AR R 2831 ~ 3205 il E R A - HJF 5 B
FEAINGELAT S A 5 5 B < BRGNS - MU R DUR & R I M 2 S35 I
FRBL Al A 7 - )

53 14, 997.203-200.
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WEZ  AHEHNER HEEMCATTE R E —HEE %
E—FbHF— A ZAY A RIBGATT/WTOZ B i fr it 5k 2 %
s b g AT TR >

NUFERE T EZSH ML NHA - MMM - ABIERE
PEERFHEARSBEBNTEAG - LR A BRI T EA
FHBTERMEDAEZHRAAEZHFEQEZNHH -
ERGATTE =P —BRZ FW  SHEBEFHFERF - 0%
EXAMTERF - TRETQ, LEERF  RNERESER 2
Bk RROMEEERKEERSE  EEAMEEREITHEZA
B EXMAGARAESIHEFHMERALZ 65 ER
GATTE( =% WA X AR EH -

B H Y R E S IGATTS — +hdkEAH B - B — BB
SKBAREEEANRHE RSB E R iR L3 AE
REMA  FET AR TRAFH ML A EAREMMN A REE
Z WAE s BN A P B AR B 2 D TR R P B
Blz—#a BEMATEHRAERFZEBL TS AT HREL
A HOR 2 23 T R AGATTE = + A2 Fr o 2ty Bl 4
EAFHMEDIE TR CRERW AR, 2R mEE, Y

o BB RN SR DL B B Bk TR AR B 0 2 bRk
BRNEART W R TFEA SRR R ERAE, M
WA BARENMARENFEBRAN - NRER B RE T LT
Bkl n TRERER , B ARABARA NN ST E

 d 97211,

35 14 997.267-272.
%6 14 49 7.283-284.
ST 14, 997.288-296.
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BERM? A e " HEREE

S A+ A BEATEGERAM AR

W kM T AETHE ) MRER A ZREAR - F35
i /N AL B P L T SR TR B IR 1 2 R IR A Y R AR B A R
R - 252 MR FHmIE I A F R SemER
REMBR AN - R P EEEDARET AR RN R
THEEARTREHZER -

1~ B IARELHIE - FARIIRZER

AREZFRLEBERBREFRE  RERTBE#EERERFEI)N
i 7 Tk (alternative claim) | : FIRMBF /N A+ E
RF R AR 0 R ZE AR B A B B AR R R
WO R R A B AL B R R B 2 R 0 B R R R 8 K GATT
EofhE—EORZ MR EES o MR L B
FPBEAFHELEMM  AFEBTRERER L2 " HF
Ko o ABAAERANTES  REELMAELEMHE " 6 B
(alternative finding) | > — - FiA B4 B % {kGATTE — {442 &
AR = B R FHEEAGCGATTE 2 ding > B A F#
MG ERGATTE —fhz e R HEBHZILHEHELE = -
GATTH =6 % —HHGATTH — 6 2 AR L IFH A 5 T
B/ NIHAZEREBEEANGATTE = —E Nz A Ew bt
TR B o B SR ARR T 08 R R B M GATT 8 — At
Bz@k BERAFEARNESEIEUMEE F B TRER
Atk EIr R IR E o &R F R (Dispute Set-
tlement Body, DSB ) & & " Fsnfl M A K2 7 B &

%8 14 97.370.
59

Id. 9 7.3711n.641 (5|H Canada — Dairy (DS103, 113) Z&.Z/NHERESATYIE 2
JFEE I 3 i (37 it =Ko B < )
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( Understanding on Rules and Procedures Governing the Settlement of
Disputes, DSU ) | P S & 2 ¥ IR 79 38 BT H & o R0 ) 22 o S 3K
B I B FEon A (DSB) SF/ N BGATTH ==
Hik o EEBEERRFOHNMKCGATTE —HFEERFEH L
RAESE - A H B ADSULL T Z KUm BB ¢ 33 2 R i
# (DSU%33M ) - F3m1kDSB R W 45 W & 2 7| & 7 # < %6 15
HMEH MR (DSUE3AMK) ~ R Fmz EH @& (DSUF3T
%) -
FHMBHIAARRFERERAELFERNELT " MRS F
Pir i & 09 SRR T R UL RN T B R R e ik, (DSU%17.6
&) > PRI LR R A A A E 0 BRI R R LR
BETAEETEFNES - BRFKRFHAAE RN N LA
RFHLZEE A WUHE  MAETMRE ENEE B S HET
BREMEY IWTOR X 2 M8 » Hikth T EERE - LR FEER
HEfWEREAERE T EMAMMLEET WAL » IER
RTHREFREZET » S EMESEEREERA B EHEFH LMW
WBlERE - ERER (BEE) KAUTHRER (FFF) ekt
ZEETIRAE  BETHER  LERKEFETATFE WL
BATHA  EAWTORET » b EIERF > RELFRER
TEEEE A NI RS R - TR R AR - EHER

60 Rt RN iR 25 38 0] H 28 4] & - THOMAS A. ZIMMERMANN, NEGOTIAT-
ING THE REVIEW OF THE WTO DISPUTE SETTLEMENT UNDERSTANDING 145-46 (Cam-
eron, 2006); JOOST PAUWELYN, APPEAL WITHOUT REMAND: A DESIGN FLAW IN WTO
DISPUTE SETTLEMENT AND How TO FIX 1T 28 (ICTSD, 2007). [h4f » FHBG[EIE 554
o BIE FE E] B ) T i g A T i 2 R BB RE (BRS¢ B

( TN/DS/W/38, 2003/1/23 ) ~ #5 H ( TN/DS/W/56, 2003/5/19 ) -~ &g
(Job(04)/52, 2004/5/19) ~ LARPIARAE ~ EAP ~ IR ~ B ~ iP5 B S 4 ik
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F+AEF A B BRAT B e A8 B F] ik

21
Bl LA A E EEDSUS17.666% » o LMt i i AB
W M EEAMN TS R EAWTOM 48 B £ 6] (#mEX
B—anE® B wERENEY  wE—ARRng”)
THBH : L NMNARET L EFT ER AT R L
SR (B IR Rz EER LY SEME R EEAY
BF) M FLIRRETENEERRE L R TENER
% o BRRZ B 0 R E N B R MR R A 2 A SR AR
FIT - MAETT R R — B EW BB ERFEE WM LT ER
o EEERE T BT RN -

N B E AR L B R AR S B 2R RUTRAY
TRATON  —EHBRAFHBEN THNED ) 2 AETHZK
oo ERA T ERERTEN AL, REZHRANEREL
BIAMED  BH AAEREETMRE AL ARE TXER
B 2AREEHG: BRRAHHAF R E 2R E TEER
B, EE (FEZHAN LR PESERFE T4 £=+=

(Job(05)/182, 2005/9/15) -

ES TR SN S T D TRt

62 Appellate Body Report, European Communities — Measures Affecting Asbestos and
Asbestos-Containing Products, WTO Doc. WT/DS135/AB/R, adopted 5 March
2001, 99 79-82.

63 Appellate Body Report, Furopean Communities — Measures Concerning Meat and
Meat Products, WTO Doc. WT/DS26/AB/R, adopted 13 February1998, 9 229 —
230.

64 Appellate Body Report, Korea — Definitive Safeguard Measure on Imports of Cer-
tain Dairy Products, WTO Doc. WT/DS98/AB/R, adopted 12 Januraryl2, 2000, §
92.

65 Fernando Piérola, The Question of Remand Authority for the Appellate Body, in
CHALLENGES AND PROSPECTS FOR THE WTO 195-215 (Andrew D. Mitchell ed.,

Cameron May, 2005).
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22 EKiEZFH HF———M

) £ % 8o B R R BT B BB IR 9 AR %0
HATEME  PEKE LR - WA N AT —
EH PR S ——B T T BER T A AR E K
TRE (RE) , FENNWHE > wAETAS EFEEL A
0 BT By b 3 P 2 B - st R 3 sk SR 1 L
A e BT R B AR B T 2 % et T B T 3N AL 4 BT Y
E—mHEY BB LA R AT - 3R B BN R
B EARSBZARANE  UEREEBREEHSNLERE
B - AR T E R P B SRR RO B M MR R
JER B E & Nz A F B T ELEH R A RESER (moot and of
no legal effect) | Bk b 3R #kHl F6 N2 B E 4 /AL fr 3] i
TEUEHTEEENE WEE - F—FH REEERY R
B A M RN R ) Z B R P B 2 B R AN 2 B AR
LEATEFEREY REREHANA LARERTET M2
WAL HIBE - BB T — - LR R R N B B TR
BHEUHE A L FAMEE RS AY 0 LERERELE - LR
BERABRBHES NI BB R SREE s b BTER
MEEHUHE S TELEAT AR ENRE, 0 BN REE
UL R JE 0 B 5 B 6 I - B SR B 35 B0 6 9 4 P UL R BB A
WREHHMENERE22EH"

€ 1497372,

67 Appellate Body Report, China — Auto Parts, § 202.

68 14 9203,

69 149204,

0 14 9200
B P TR EEYS 2 Il i L L Ers

(holding)  {HJEME I REFIZ T EL (dicta) - MAHSHEE -
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BEM? AHEas "FTR—AEEHE,

T A+ A RASTEERAA N H R 2

—~ SGELLZE R TRE ORE) 5 7

B 740 Bk 3 0 0 B - LR I A A 2 R N T R 2 R

TEERF ENAEZXEEF BFERIN T TAE (K
B, —H - ER¥EEAM HATEAN TAE (RE)
Fz EH DT RS T AT F AR A ik e & %m%%%
B B BT A AR AN AR 2
PHRNABE S —@BES: "L TX (context) | HHE %S
EZHSH N+ L E (B REEH B8 2 20T o EK
) EHN T - 4 %ﬂﬁ%%ﬁﬁ&ﬁi?ﬁi%ﬁ%mz
iﬁ%“mﬁﬁﬁ%ﬂ AR BTS2 R A
(WCO ) Frém % 2 HS 8 & £ A] ( General Interpretative Rules,
GIR) ;™ Bplg#a— Rk = (F) 25z

2 14 997.378-379.
3 14, 997.380-382.

4 2 BIERRE A JEE R (HS) fEEEHER] ( General Rules for the Interpre-
tation of the Harmonized Commodity Description and Coding System) o [¥#EHI]
HERCHS . Z — 53 » ML 6RIE » (R HS AR 2 SR IR S0 Ak - Sl B E A
AHe A S > DUHECR H o A — e - R e AP Bl 68 0 JH A B R >
HPARHER R © BAH 3 EEEE AR (Classification of goods in
nomenclature shall be governed by the following principles) - " f@#fE¥EH] | Z i
A A RFERHMAERE » 2007ERRHSEEfE R AR > #94k ¢ http://web.customs.gov.
tw/rate/rate/search.asp ; R[22 (FHE) BUNMETER - HERFHGIE T > H
9-10 > #4E : http://www.statistics.gov.hk/publication/classification_list/ B2XX0013.
pdf (FREEA IR D) - RAREIE H 0 2009041520 - MEERME - B2 sl
A5ERAEE > ARSI EARBARAE ) 2 55 fEE/INE P B RS T R
I (as presented) | —7d - BFIRE/RGER THELIIG ) - A AIREREEESE - K
SRR

[ GIR 1: “The titles of Sections, Chapters and Sub-chapters are provided for ease of
reference only; for legal purposes, classification shall be determined according to
the terms of the Headings and any relative Section or Chapter Notes and, provided
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BO— B ERAFZEE EAERTENHN AT EE
HEW 2BzZRE BRELGHAZALABRAMBLERLS
Z o WEHRENRATRES » REBEERF| 2 EAH EHE -

RO (F) : EHEFFIZEM—REL BREEZEE L
ZARERKREREEN  BHRELATERRTRZE R HorE
FLEAZERTRERZEIERS 2O TREAEZTRZE &

(BRERAENTWI A TERTRAE ) » A TERAEHE
A -

N EHSHBEN — 2z Hl g AEERETAE (RE)
Mz & ( WHSWo%%B8I%>z%mu&&mﬁm%5ﬁ

FoURTAEREBEN -—EA L HERETELTRE
NTHEEZEW—H B ( General Explanatory Notes ) 3 Z #
T TRRERRERLER  wAAAEMEZ R ERER

P2

such Headings or Notes do not otherwise require, according to the following provi-
sions:”
GIR 2(a): “Any reference in a Heading to an article shall be taken to include a ref-
erence to that article incomplete or unfinished, provided that article presented, the
incomplete or unfinished article has the essential character of the complete or fin-
ished article. It shall also be taken to include a reference to that article complete or
finished (or falling to be classified as complete or finished by virtue of this Rules),
presented unassembled or disassembled.”
76 Id. 9 7.389.
" J=Z ¢ “an incomplete or unfinished vehicle is classified as the corresponding com-
plete or finished vehicle provided it has the essential character of the latter (see In-
terpretative Rule 2(a) ...”tHhE%r » HEAMEEE - HFE74 0 5E87E - XA
T o At 2 L R B B A 58 B BOR 52 ol o ER R P AR R HE SN . () B RS
5 BEGEREEAEY ¢ T OMREEA Hilain s K R MBI Of
KB5S < BB, o NHERE RIS - Id. 9 7.390 fn.
663.
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25
ZERHLIEENY  ILBAEAEHE (REBEEL =
(B ) ) oy ol A AHSHBEA — K= () TREESL
B TRE (RE) |, —HAFELLETX -

WE A B AR AR EEERN S (F) WHE B
HRETERBHYAREZH  TRAEZHA LoD TR S
Wz GR  DHARE TEE, BN THRA L 4RI ER
zHBP  PEHARBEIN S (F) 8 "THFH (as
presented) , —3 » EXRE X T AFEHME — g 02 T E
A3 0T S R A S B — 4 T AT T 2 A DA B
SR Z B ik — 4 HHSE B @3 M4 E (split consign-
ments) REEHRRELRMENTHTAEZ B EHEH
B R—AARERHESERE Y W EA x>

HHPE AR MRRENFHREEZXHE RS W@
WammEn = (F) vz THRE ) ARG RIENRRZE
B T RETE— B 2 T SR A AE R TR B B R 2 R e B 3
BABERAERZEE Sl ERY - EREEREWHSE &
E—AAEERE - N % B U Bk HHS A 4 48 4 B3 R AL 4
EA o EHEERT 0 B E 2R H RO T4 NHS 2 A3
o HENET T MM E R 2k BE il TS
ZRHMITHAEBEN (F) ZHBREEY-

MLEER LR EE@HRE XS TR BRI A 2R
AR R T 4E (split consignments) | DUR T HE B SR BT

8 1d. 9 7.389-391.
" H 38438 AL -
80 14 997.392-396.
81 1d q97.411-415.
82 14 997.418-423.
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EWTEAMEZ ENNEE ) BE R TEIRBAZEHE
ElH A BBk BT R RI R Bk = (F) &
AR HE DT EZRE— G - NI A A B 3R R 43k
WO AT B R R RS B E TR AH o B
AFFEBEEN - (F) AARSREOTHZEES - MEXT
WRE T AHSEE R RFEEBAGHBEH MR D 2 & #©
BRAZ (F) 2 THRE, F THEE,  HETER TEX,
o B AR O EL A B H T B A B [ 3 R A B — B B o
MmN T E, Y
ERFEEIRENZAAUFEm L ERERBEN = (F) 2%
EEGEBSEH A EEEBRRYER 0 HA% LEER LS -
BHRLASTERRF U R LA B DN EHERERES
ELH R T B A LR B B R N
A 3T R4 R B B A P B HIS A SR Bk R R B Ak R B BT 3R B
THARE, T MNMAKELALIERANBOFES S
( Customs Cooperation Council, C.C.C » WCOZ ®[ & ) B Z & A M
ERENRENEECHET : ¥E (—AXNZE) ZFUHTA
EREARENGREREARGZIRR  TELE AT LR H
HEK EE AERREWEBETLAARER D RMEF R TR
WU ARGELARRAAZEN B MANRBEARSTEE
F % A BB T 28R B B o BRER B > S AR R B g b
Rz EMUOBHEAER GBS B0 52 & T4 % L3
BOHZAEEL  AERASELE  RERLAFRMERNE

83 14 99 7.424-445.
84 14 97.446.
85

Id. 9 7.447.
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THER? AT s "PR—AREEHE,
F+AEF A B BRAT B e A8 B F] ik

GAEALLURTE TR D ERIESEER (WHH) L&Y
ERALEWSRC - B FENEROHE - FABEL R ¥
HEIREE A B EE T M R £ B AT DR
GREEE RS EE G AL EE T AR MBER = (F) X7
DHFRAME 5542 RKHSR 28 B HT T % ERLE A
7 o BOUNEM S HST 2 648 38 B 36 9k 4 o B BT 23R 00 2 A R
R A A R ™
BETARYEMERGEATHEE — "EUEMN, R EE
A - PEREER AR RBER = (F) Bzt
B ERMEYHEBEN = (F) - FEMER T E R RS
T MEEAFEHMMIE Rk —F 5k £ELE B
EEMBEWHTHTEEERBAR R — RN 2
FEALE X EE TEEEM, RA - HARE BRAKRTRRR
MEEEN = (F) Wwmts o PEIR B EREARERET
AEE o FTDUNE B B AR BRI R T T AR SRR SN
o 5 TOE BAMED R UAENEEREARS, 0 BN
AR TRE (RE)  WETX L BFRARLA S HEDE
i & -
EEHAWERT (FHA THRE (RE) |, FiEZ ETXE
HTARE (RE) , REZHE) » PEBEM ER - H4%—FR3

86 Id. 4 7.439 (5]ACustoms Cooperation Council, Nomenclature Committee, 10th

Session, Brussels, February 26, 1963, Document No. 10.195E, Article (Machinery,
Appliances, etc.) Imported Unassembled or Disassembled, 2-3).

87 1d.  7.448.

88
1d. 9§ 7.449.

89 14 97.450.

%0 14 997.450-451.
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TEEEAH, RE o EEAEENE - MR TR E R
FRAWER  MAEEFERTE— SR BT E R mER
NAEFEEAMTEEZR AN EER— S FER IR B D ZEH
EEAFRAEN— DL ERAETNE L REARE -

#%® "% &%, (ordinary meaning) & " _ET3C (context) |
Mtk NEEFREEHZ TF B EE W (object and
purpose) | A TAE (RE) | L HRBETHIRAE T
Oz Ef - a8 GATTI/WIOWE S HEHWZ — R A% B H &
77 5 B A e B e e ST TR Y o T BT S B i 35 B R e HE B B
HPMMAET BT AT RERAELEHETEEAN BEE
WRERS RO bAE I HNE D X RETAEELERBEFER
HI TS A REE AT & Lk B - (BN AE A b3k H e 2
EEMABEL AR RO HES O EmA S R EE BT
b B B & 43 B fk 3t BB 2R A B 5 T 0 R R B R A
R B0 AR DR R R BT R R A
BEWHIHER ORI FHERLD - BN AN 8 P B A
TRMHE  AHFBINEO TSR ARE R4 BETEY
MAEETHZMABEN S SETHANR TRz BER
By EAR LAY Rz EERHELT TEEROH
BEHME HmEn, P A b2 EeBRITY HEELEH
ZHME R AE— SR 2T A EERRDE GE
WML EWTHAEL  EUCEANEEMAY R ANEL 2R EHR
B ERARUEAREWIONME TZEB AR MEEEX

N FzkS1RASHS -

92 14 97.460.
B 14
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29
BLEAWTOW % (BHET A ERMFHEN) BB FEHE
o BRI EER o MITAK TARE (RE) , —ASEH MR D
B A EE AL REWTOGATT f - Z g mE W™ -
NGB R R R AR AN 2 ERE
% 3% TR E B (subsequent practice) | DLK TEBHAE LT
7% (supplementary means of interpretation ) | - {8 9 B Fr$t i 2 3
BWREE RN G B LR — R EATI R BT T H
HEB, UXHPHAZ IR B CLEFETEANTTY o
WEODTHBEAERE AL bE B BN TR TR
HWEFE O UXBLEBA o HED T4 THE (RE) &
£% . WONABETBUANNE D 2 BHEBES BN E EE NS
BEE HRAELTHEN THRE (RE) |, —AZE48
Y R EB RS TR AR TAE (RE) |, BRKE
EERRERCATTS s — AL MBI EEH -

T R T R ARE

WP EREEERES -+ — 1t TP TR E
TEERN, B REEFRTEZEETE AN SME DTG
ZWREHA  MEARA FERE O T4 KRR - FARE R
BMEES - SN A b T EE

MAHSHEBEN - (F) ZHE RG22 EHER SN B

% 14 99 7.461-462.
9 14 97.500.
% 1497515,
7 14 97522,
9% 14 97523,

9 14 97.524.

-163—



30 HAKEFH B———

O (single shipment) 1§72 % w8 8 4 W % - PRl 2 ¥ = 42
BEFERmz " EEHHM (essential character) | A @ BN %
THHBRATPE LA ELEAAAEHREDOT Y - 254 6HSH
BRA = (W) P EAAER B EE T A A ZRE R B E
HEGATTS 5 —Halb R T A 56 - T @BE AL ZHHE
M EEELHSHENEATABEAN T ETERME, WL B
DANAZ THERBTREANANRE "TERY , 2 EEETY
FEMFRLATERTEAEMME T HZHZER » i TERKGATT
%t —Hasbz "

H o BEEE ZRHSHBERN = (¥) 2 R TAETH
AR EETAZE S TAEN BN S0 2B T
FazHERAEUEE AL 2E8"" EABRAENZ RS
BRI FE TR M HSEBEA = (F) frafz TTEHNM,
H—EEE AEREFTHEEEENELATFEAEWIONE T2 %
B0 RN E B R B Tk P ol B R
BOTEERE ) B BARHERE T —KE_H F1—
BEZFRE-T BB 2 NA AT EARBTLHR I EEHE
HAE

100 Id. 99 7.525-527.

101 4 99 7.528-540.

102 10 q7.541.

103 14 q7.549.

104 10 47.555 (DRI S5 2205 LI 2 B P BELAR B+ AUTRTTSR - 3P0 8 T I LA I
R Y - T I ML S B R A B T R EEWTOR R
K+ R A A 178 - )

~164-



THER? AT s "PR—AREEHE,
F+AEF A B BRAT B e A8 B F] ik

OREE| L ER

WA EEBE TS R ERR T SERERE T £
EHE, 2E2E"® aa s —Eas  EHI 2
4% (a chassis fitted with engines) ' o pb 1% 7 # & B B # % £ A&
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Substance over Form?
A Study of the “China — Auto Parts”
Case of the WTO and
the Relevant Decisions of Taiwan’s
Administrative Court

Connie Guang-Hwa Yang

Abstract

This article examines the panel and Appellate Body reports of the
“China — Auto Parts” case to find out the reasons why China lost so as
to clarify whether the WTO adjudicating body, including the panel of
this case and the Appellate Body, which held China for violation, ever
denied the application of the “substance over form” doctrine, which
China asserted as defense in this case. On the other hand, the plaintiff of
the “Cheng — Yun Auto” case in the Kaohsiung Higher Administrative
Court of Taiwan cited the panel’s interim report of the “China — Auto
Parts” case but was dismissed. Therefore, this article further examines
the criteria applied by Taiwan’s Customs in determining whether im-
ported auto parts have the “essential character” of a complete motor ve-
hicle in order to verify the consistency of these criteria with the ruling
of the “China — Auto Parts” case.
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This article finds that the panel of the “China — Auto Parts” case
did not deny the “substance over form” doctrine; rather, it dismissed
China’s allegation that the HS, including the interpretative rules, was
designed to prevent the so-called circumvention of duties. The panel
emphasized that the latter practices involved economic consideration
and could not be accommodated by the former, a classification rule,
which determines the Nomenclature at a technological level. Moreover,
in the panel’s view, to interpret the term “motor vehicles” as China
suggested, to include parts imported in multiple shipments for assembly
into a motor vehicle could undermine the very object and purpose of the
GATT/WTO, which is to maintain the security and predictability of the
reciprocal market access arrangements. Such a view seems to coincide
with the prevalent concept that the “substance over form” doctrine can-
not be abused for the “tax according to law” principle. In other words,
the legitimate expectation of the exporting countries derived from the
tariff concessions made by China in its Schedule should be respected.

In addition, despite the fact that the panel of “China — Auto
Parts” case recognized that there are no clear criteria that the Contract-
ing Parties to the HS Convention are obliged to apply for the essential
character determination, the panel somehow set up some guidelines
thereof as it always considered whether the context of “motor vehicles”
or “assemblies,” i.e., the HS including the Interpretative Rules, permit-
ted such determination when it examined the essential character test
embodied in China’s regulation. In the panel’s view, not only the crite-
rion to deem particular auto part/assembly combination a “motor vehi-
cle” inappropriate because intermediary products, to take chassis fitted
with engines for example, would always be regarded as complete prod-
ucts inconsistently with GIR 1, which requires classification to be de-
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termined according to the terms of the headings. The value criterion is
also inappropriate because it does not necessarily confine the essential
character determination to the assessment of auto parts imported in a
single shipment and therefore is inconsistent with the principle of GIR
2(a), not to mention the lack of coherency between such a criterion and
the others. In short, the “essential character” test to deem imported parts
as a complete product shall be compatible with the principle of the HS
General Interpretative Rules.

Finally, this article analyzes the “Cheng — Yun Auto” case of the
Kaohsiung Higher Administrative Court. It finds that the tests that the
Customs may apply to determine the essential character of a complete
product happen to include the value criterion, which would necessarily
lead to a violation of relevant rules according to the panel report of the
“China — Auto Parts” case. Although in the “Cheng —Yun Auto” case,
the Customs seemed to apply only GIR of the HS to its determination
without reference to the value criterion, the problem did not go away
because after all Article 27: 2(3) of the Implementation Rules of the
Customs Law explicitly provides for such criterion. Taking into account
the rationale of the panel in the “China — Auto Parts” case, the statutory
criterion warrants review so as to prevent trading partners from chal-
lenging the Customs’ determination of essential character in the future
based on such a provision.

Keywords: “China — Auto Parts” case, World Trade Organization (WTO),
World Customs Organization (WCOQO), the Harmonized Commod-
ity Description and Coding System (HS), Essential Character of
a Motor Vehicle.
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