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! American Clean Energy and Security Act of 2009, H.R. 2454 on June 26 2009. e SEI AT )
E! © http://energycommerce.house.gov/Press_111/20090701/hr2454_house.pdf (last visited: 2010/03/
08) > ?Jréfgiiik iﬁz’pllj/ﬁ%éi%iﬁ?ﬁﬁ%lﬂﬁﬁé]‘ﬁﬁ » fi'2 % : Pew Centre on Global Climate Change,
August 2009, Climate Policy Memo #5: Addressing Competitiveness Issues in Climate Legislation,
available at: http://www.pewclimate.org/docUploads/acesa-policy-memo-competitiveness.pdf (last
visited: 2010/03/08).
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IRt il Y T T3 s R T ) GATTA004 V(5] SEI RS 4 R
(GATT Y= f5) « fiif B EU (GATT 5 — f5) ST S 17 fpolsis Tog
¥ (2# . Hoekman, B. M. & Mavroidis, P. C., 2007, The World Trade Organization: Law,
economics, and politics, Routledge, at 29—38) vﬁl[E lﬁr’[ R "*‘Ei»fﬁgtﬁ 5 F”rﬁg’m;ﬁfﬂ[ﬁ ) 7\3#‘
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F(CHOHIE) o T RRRETRY bl & R b Ejfﬁ'ﬁﬁgﬁfﬂﬂﬁf-'f ”a"ﬂaﬁu‘ﬁﬁl WILMES
ﬁﬂf'%ﬁ ‘/ESH 1 F ﬁf/ﬁfiﬁaﬁﬁﬂu?’ oy E YT JL’ftT RUSY *Tﬁ?ﬁTJ = &
! bg‘A - ‘/’Hu ’ tﬁ”ﬁa}‘/aﬁ'»’ﬂﬁﬁﬂjf“ﬁm | i GATT WTO &Hﬁfﬂﬁ' Foit = ELE
L L N G JE*’FWL CERGRAHYG | E S I*E”’?JW“HU [ EEFREHT [ i —
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3 WTO/UNEP, 2009, supra note 2, at 100.
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Tradlng Scheme > 27 i # EU ETS)

BE SRR - Mo I EF I 2R A EHERRE S - REREEESL
170 5 ﬂ:m?*hu“’% B R AL E i F R B E 1044 & TR
B G 0 jJ ( Convention on International Aviation » 12 Fﬁ BB 28
Sofp F LR AL 0 O 5%43%» - sl TR BB A 2 WTO 2 42
Me s e AR R r?" i DAL RAAE > TIRARE S B e, (General
Agreement on Trade in Services > ™ T # i GATS) 2. Uz @ pRarpl , (Annex
on Air Transport Services) - #-3 & %@ & 5 f 7 FIRIPS 2@ A7 F 2
Huig (traffic rights) ~ ™ 2 @ aig2 (7@ & 3 4p Fﬁé Z2_ PRF% ( services directly
related to the exercise of traffic rights ) ¢ "3 GATS 2 i * R Ry B
BN FIEPRIRZ M 8T ﬁ\ua%%gcmeﬁigﬁ%*Wﬁ%N%’ﬂ
B PR MBI IR K H 0 B ETS hg 4]0 A F G A FIRF A
IRk i~ Fp & 4 2 GATS ”E.gia? I BER e LR r;‘;ﬁﬂﬁiﬁ-“ﬁﬂh &
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FARLY Mg b WTO 112 GATS 2 R AL >+ Ft AT RIE T §0 72 2 40 B éf,?e
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ERES A IR S I L RUFLE S5-I 3 E - »%;mrgg
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*  DirectiveE 2008/101/EC of the European Parliemant and of the Council of 10 November 2008
amending Directive 2003/87/EC so as to include aviation activities in the scheme for greenhouse gas
emission allowance trading within the Community. Available at: http://eur-lex.europa.
eu/LexUriServ/LexUriServ.do?uri=0J:L.:2009:008:0003:0021:EN:PDF (last visited: 2010/02/04).
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3y TR F iz %80 2 (Inter-governmental Panel on Climate Change >
WAL IPCC) »+ 1999 & di4Rih Tang B azk A F o 0 g R K o ey

e TyeF e A 22 3, (revenue passenger-kilometres » RPK) Terw s B g
1960 E,l‘ziiiﬁiiégbﬁﬁé—ﬁﬁ/}ii » L - EFHa GDP = £ X124 &

H¥

i (REFAZ AL EGSELERPEE) & FFnhd L F Sy g
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Ly B PR ® #r K (upper troposphere ) 12 2 T I gk & ( lower
stratosphere ) £ c f W e R Fikk > 1 & 7R B 7§ WA - §F VR
Hi oz 5 MPcp e 35—

§ % (nitric oxide, NO) £ = § it § (nitrogen dioxide » NO2) (% & & 45
% i* % (oxdies of nitrogen, NOx) ) ~ = % it % (sulfur oxides » SO,) 12 % % #;
(soot) o et snz E?mzL«} B UE H g - F VB F kT
RSN S S TR E PR R Tt S A I
Ry B3 7 ﬁB?»“b'“ra‘iHyti kT A g iE B (contrail ) se gt & it ¥ 2
((:lrrus cloud) e72) &4 FHHF Fid 2 - 2enB 8 L EN 20 o Br s g
Bz F MWerig ¥ ehig s4sede 4 (radioactive forcing > RF) M5 4 > 1z

(carbon dioxide, COz) g2-k3% (water vapour, H20) -

® IPCC [Penner, J.E, et al. (eds)], 1999, Aviation and the Global Atmosphere: A Special Report of IPCC
Working Group | and IIl, Cambridge University Press. [F={ IPCC %f}e]"ﬁ igﬁﬁﬂflﬂfmj;l/jggc’@ﬁg}ég
LR N CI IR I R TN I VR I
http://www.ipcc.ch/ipccreports/sres/aviation/index. php’>idp:0 (& TR © 2010/02/02) -

TSN RS R SR A Y AOHERH T < PR TR, - TREAE o 2 R
B BT R & R -

& IPCC [Penner, J.E, et al. (eds)], 1999, supra note 3, at 6.

® ICAO, 2008, ICAO Annual Report of the Council, available from: http://www.icao.int/icaonet/dcs/
9916/9916_en.pdf (last visited: 2010/02/03), at 7-9.

' Gossling, S. & Upham, P., 2009, “Aviation and Climate Change in Context”, in: Gossling, S. &
Upham, P. (eds), Climate Change and Aviation, Earthscan, at 12-13.

1 |PCC [Penner, J.E, et al. (eds)], 1999, supra note 3, at 6.

2 d.

B3 |PCC [Penner, J.E, et al. (eds)], 1999, supra note 6, at 22-23.
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Wrrpz - F PRPEREZ P AZ B WP - PF o REZEZ - § LR
WH AT F AL BRI o F PR RELF AL -2 oA
&5 IPCC ehdp 4 » 2IREE> 1990—2015 e F U 2 g 22 7 g B+ L >
F%,a*%wﬂ< JBRE S FENEEE Y R) h P B R F - B Y
CE B w g enE Kk p au Beho § ok
H
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Pand A B Py ¥ A HRE R — 2L ] 3§ R
A THERMF R %L 2%, (The United Nations Framework
Convention on Climate Change) % 4 £ % 135828 & 974 2 3 YR B¢ 3
REEFATG NP B[N SR F F P p ] ML DR AR ﬁ—ﬁ&

ST EREREFLS T BT AR HETE R U F F AR 4 1Y
§$%¢w;,g@QW@%%lZﬁu£INI5%WK1FW?£”$%WQEﬁ%
R R, (IPCC Guidelines for National Greenhouse Gas Inventories) #ti& #* 2. = j*
WETHR DR RIL Y o L RR P S ey O F F W d (domestic
aviation emissions ) s » FZ R W2 PR FE o Ea?]";%mfsii R E GOk
(international emissions) P& Z > H ®pdz 432 ¢ 2 T2z, (memo)
Aoz Py e B ek A %ﬁiﬁiﬂ%iaﬁéié&*ﬁ@

T OERE ATPINE IF‘[ “[ﬁlgéf » it "?ﬁ*% B AR SR AT T
http.//www.gcc.ntu edu. tW/FlIe/Actlv|ty/AR4_study/arch|ve/0903—1_Ch2_aII.pdf (B xBEr
2010/02/03 )

> Macintosh, A. & Wallace, L., 2009, “International Aviation Emissions to 2025: Can Emissions be
Stabilised without Restricting Demand?”, 37 Energy Policy 264-273, at 265.

% d.

7 Macintosh, A. & Wallace, L., 2009, supra note 15, at 267.

8 IPCC [Penner, J.E, et al. (eds)], 1999, supra note 6, at 4.

9 Macintosh, A., November 2008, “Overcoming the Barriers to International Aviation Greenhouse Gas

7



LR LRl R SR R L
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SR P A AR B 2R R F o - e A Fer s Pes R
PR EETE A R MR ARG AR e B e R PRTE S 3
FEREARE R - R (CRFRFEOE) 2 JEHABEEFH

2008—2012 # ¥ » Ap >t 1990 # & JF'F M- 2 P E o R F 2 55 2 BRAR
ToHERp ZEHAEY BN 2R F MBI UFAER HE- FOR
M@ TR A 4z e sk (International Civil Aviation Organisation » 2™
#ICAO) M2 TH%AFE “‘ & | (lInternational Maritime Organisation) & {7 - 21
2B NI SE T R 1 @]“f—%ﬂmﬁ" LR Ay B R of Mk P ”ng,
TI PRk TF AR

FOERGREE S - R AT R R 2R F Mg ALY ICAO A
%01 0 R Rt - Y e d 4lies R 28 % f M- B2 12 ICAO
£ 1% o PICAO iy s 4B 2 ¥ ma: = kPR AB XY 37 S 25 0 ICAO
MBS A &P G AR & >~ M e (safety, regularity and
efficiency of air navigation ) #p B e[ "% & & & 32 Fi;# 5 A fB R (mternatlonal
standards and recommended practices and procedures) - 24*’4‘: ~Xvtit 16 TR
Bk ) £y Bk 2 g B F T AP M 2 RIE IR SR
HAB G HF2 0@k ¥ 7L ”“h—’fﬂ—g;&]@i"‘ 1981 & 37w fhp eh a3 R
WA BN 55404 é’a@fi&%}ébﬁ%? 3 915 =« = 2 4=*% f 7k (landing and
take-off (LTO) cycle) P =% % i ¥ (oxides of nitrogen, NOx ) ~ — ¥ it &
(carbon monoxide, CO) ~ 112 A% &2 g d i* £ F (unburned hydrocarbon)
Pade g0 PR AR REH S F BT 4 A F e E o

Emissions Abatement”, XXXI11:6 Air & Space Law 403-429, at 405.

2 4.

21 Article 2.2 of the Kyoto Protocol: “the Parties included in Annex | shall pursue limitation or reduction
of emissions of greenhouse gases not controlled by the Montreal Protocol from aviation and marine
bunker fuels, working through the International Civil Aviation Organisation and the International
Maritime Organisation, respectively.”

22 Miller, H. L., 1998, “Civil Aircraft Emissions and International Treaty Law”, 63 Journal of Air Law
and Commerce 697-730, at 698.

2 Ppetersen, M., 2008, “The Legality of the EU’s Stand-Alone Approach to the Climate Impact of
Aviation: The Express Role Given to the ICAO by the Kyoto Protocol”, 17:2 Review of European
Community & International Environmental Law 196-204, at 202.

2 ?J%% ICAQ [uz= ﬁ%iﬁ‘ : :FE[IFF'IJ_} 12005 & 3 F] TR ARG RS RS RS Frpe
JEEF T 5V % Y- W0 F1 95124 ¢ *egfzv' R PR B %MA ik lr :
2006 &+ > [gj‘e‘//}“ﬁﬁ‘zﬁy’iﬂf/f/g?”&“#/ﬂg PR o

% Macintosh, A., November 2008, supra note 19, at 406.
Standards.htm (last visited: 2010/02/02).

TR A L http://wwwe.icao.int/icao/en/env/



ICAO »+ 1983 & #ra = en Nz B 3£ B € , (Committee on Aviation
Environmental Protection » 147" ff fi- CAEP) f § &3 B "R w5 &2 2 2 iR JF 4% o
0 Bt § i $B 2 HALE ML DI EARZ 90 £ & 5 ICAO £ f IPCC 4-$ins ¥
2R EF Mg A e i 7 7 > IPCC g/ »h 1999 & ik T iy 22 > gk

CF - F o URHRE R MR HEF (5B TaRg R RE
Py S ET %%ﬁﬁﬁi“$%%4wﬁ%gaw§~Hi%;%iﬁﬁﬁ&

APM R 1R R g ANE Tl L AT M IPCC 2 ApM AT & % 5 gt ¢ 5 ICAO
=~ ¢ (Assembly) »+# 2007 # 7 B2 % 36 K~ €30 % A36-22 i3k - & &
2% ¢ (Council) 3% = - Baren TRt £ 2 5 %3 )2, (Group on
International Aviation and Climate Change > ™ ™ # # GIACC) - % CAEP st
e BRI ERETE-F TRERIFSFBERRBARGE
( Programme of Action on International Aviation and Climate Change) » %y — i7 #
% 538 GIACC 2 %F%“i@%éi»’tiiﬂi ¢ 5d ILE ¢ 2009 £ % 187 & %
¥4 ¢ pie" T o O > A 4ting $ R 2% S BRI A 4 iR 3
F RN E & F 4] CAEP »t 2001 # fw@ CEEAET E A TN EE R
St AT ICAO el de st g ) o

# 4+ ICAO ii@?f—'*ﬁ NeHRHET D HF 'ﬂi\;"m#ﬂ‘ FhE R F MEE L
BpHlT R RE R R T F WS JIAR S 0 ICAO ~ g0 2001 # #2 B
% 33 B R AL EHRNFRT F LGB - EE A g
“.,’T.Q‘J»E“’iigﬁufgﬁﬁf%m}ﬁ | »ICAO + ¢ % 2004 & % 35 B~ ¢ F &,

BRI EL RSP AT R R B R R g
T A e F A s ip M (T ‘:‘;— ~ICAO R A#FY 7 A28 GG
R R p L R IR 0 ¥ 2 - #4 ICAD 6 e im R 282
g r» N F L UNFCCC Rz z #3252 4R » d ICAO # 41— i3k

N

6 *Ejréf% ICAOé?%Liﬁ]%%J/H%gEE ) ﬁ%?ifj% : Miller, H.L., 1998, supra note 22, at 712-715.

2" IPCC [Penner, J.E, et al. (eds)], 1999, supra note 6.

% |CAO, “A36-22 Consolidated statement of Continuing ICAO Policies and Practices Related to
Environmental Protection”, Resolutions Adopted by the Assembly, Assembly-36" Session, Montreal,
18-28 September 2007, Annex K.

2 |CAO Council, Summary of Decisions, fourth meeting, 187" Session, 30 June 2009 (C-DEC 187/14).
Available at: http://www.icao.int/Hyperdocs/display.cfm?V=2&name=C-DEC%20187%2F14&Lang
=E (last visited: 2010/02/02).

% Macintosh, A., November 2008, supra note 19, at 407.
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#wpl - %5 JCAO 4 ¢ & 2007 £77 Ben% 36 E €KY » o 30§ R A
e ‘*“ér*% LR 2 5 FI R R BIER e B v (FETE) » Flpt o F 5t
BEANICAO B¢ Rzl 27 F P - F5 > LR P #HICAO 54 ¢
il &R DHIRT > A § ey A36-22 ?fd#?i“ﬁﬁﬁ? L
%’{E\(uges) ﬁ']%ﬁzlﬁff’gﬁﬁﬂf\ﬁ'*‘@~3‘7€ﬁ
R B e

iy ¥ K A et AT g R
’“,féh%-ﬂlzﬁ;%mgﬁ‘* B3I R R K) RN ik
N B )2 (reservatlon) s B RPN - TR GB AT AR T
AHERAE 2 AR D] o
PR TR - G RS HRT R 2R F § WPy 418 ICAO
@78 Tt ICAO “rRB-eng 41456 2 A & WA B2 - Bk d i

g :,]@;]rﬁﬁp FooF o B AT MR sy Bengaciph o 2 ETS
= I .&r—f t"'—i‘_“,i. o

A HEZ R ERREIS S

: FREEARW I 2E R MR E LA 24 0 2
ERECR PR 0 d B S HAT IS chR S as 2 B p 1990 & 3| 2012 E - ¢
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sovereignty over the airspace above its territory.”

Article 6 Scheduled air services: “No scheduled international air service may be operated over or into

the territory of a contracting State, except with the special permission or other authorization of that

State, and in accordance with the terms of such permission or authorization.”

% Wit, R.C.N., Boon, B.H. & van Velzen, A. (CE Delft); Cames, M.& Deuber, O. (Oeko-Institute,

Berlin); Lee, D. S. (Manchester Metropolitan University), July 2005, supra note 40, at 176.

Article 11 Applicability of air regulations: “Subject to the provisions of this Convention, the laws and

regulations of a contracting State relating to the admission to or departure from its territory of aircraft

engaged in international air navigation, or to the operation and navigation of such aircraft while within

its territory, shall be applied to the aircraft of all contracting States without distinction as to nationality,

and shall be complied with by such aircraft upon entering or departing from or while within the

territory of that State.”

% Wit, R.C.N., Boon, B.H. & van Velzen, A. (CE Delft); Cames, M.& Deuber, O. (Oeko-Institute,
Berlin); Lee, D. S. (Manchester Metropolitan University), July 2005, supra note 40, at 176; Petersen,
M., 2008, supra note 23, at 200.
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7 Article 12 Rules of the air: “Each contracting State undertakes to adopt measures to insure that every

aircraft flying over or maneuvering within its territory and that every aircraft carrying its nationality

mark, wherever such aircraft may be, shall comply with the rules and regulations relating to the flight

and maneuver of aircraft there in force. Each contracting State undertakes to keep its own regulations

in these respects uniform, to the greatest possible extent, with those established from time to time

under this Convention. Over the high seas, the rules in force shall be those established under this

Convention. Each contracting State undertakes to insure the prosecution of all persons violating the

regulations applicable.”

Hardeman, A., 2007, “A Common Approach to Aviation Emissions Trading”, 32:1 Air and Space

Law 3-18, at 13.

% Reagan, D. B., 2008, supra note 59, at 372.

™ Macintosh, A., November 2008, supra note 19, at 419.

™ Wit, R.C.N., Boon, B.H. & van Velzen, A. (CE Delft); Cames, M.& Deuber, O. (Oeko-Institute,
Berlin); Lee, D. S. (Manchester Metropolitan University), July 2005, supra note 40, at 176.

2 Macintosh, A., November 2008, supra note 19, at 413.

" Article 24 Customs duty: “ a) Aircraft on a flight to, from, or across the territory of another
contracting State shall be admitted temporarily free of duty, subject to the customs regulations of the
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State. Fuel, lubricating oils, spare parts, regular equipment and aircraft stores on board an aircraft of a
contracting State, on arrival in the territory of another contracting State and retained on board on
leaving the territory of that State shall be exempt from customs duty, inspection fees or similar
national or local duties and charges. This exemption shall not apply to any quantities or articles
unloaded, expect in accordance with the customs regulations of the State, which may require that they
shall be kept under customs supervision. b) Spare parts and equipment imported into the territory of a
contracting State for incorporation in or use on an aircraft of another contracting State engaged in
international air navigation shall be admitted free of customs duty, subject to compliance with the
regulations of the State concerned, which may provide that the articles shall be kept under customs
supervision and control.”

™ 1CAO, 2000, ICAO’s Policies on Taxation in the Field of International Air Transport (3" edition),
Doc. 8632, available at: http://www.icao.int/icaonet/dcs/8632/8632_cons_en.pdf (last visited:
2010/02/22).

> Macintosh, A., November 2008, supra note 19, at 414.

" Wit, R.C.N., Boon, B.H. & van Velzen, A. (CE Delft); Cames, M.& Deuber, O. (Oeko-Institute,
Berlin); Lee, D. S. (Manchester Metropolitan University), July 2005, supra note 40, at 177.

" Macintosh, A., November 2008, supra note 19, at 414 & footnote 38.
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® ICAO, 1996, Council Resolution on Environmental Charges and Taxes, adopted by the Council on 9
December 1996 at the 16™ Meeting of its 149" Session, available at: http://www.icao.int/icao/en/env/
taxes.htm (last visited: 2010/02/22).

™ Macintosh, A., November 2008, supra note 19, at 414-415.

8 Article 15 Airport and similar charges, paragraph 2, last sentence: “...No fees, dues or other charges
shall be imposed by any contracting State in respect solely of the right of transit over or entry into or
exist from its territory of any aircraft of a contracting State or persons or property thereon.”

81 1CAO, 20009 ICAO’s Policies on Charges for Airports and Airport Navigation Services (8" edition),
Doc. 9082, available at: http://www.icao.int/icaonet/dcs/9082/9082_cons_en.pdf (lat visited:
2010/02/22).

8 Reagan, D. B., 2008, supra note 59, at 373-374.

8 Article 15 Airport and similar charges, paragraph 2: “...All such charges shall be published and
communicated to the International Civil Aviation Organization, provided that, upon representation by
an interested contracting State, the charges imposed for the use of airports and other facilities shall be
subject to review by the Council, which shall report and make recommendations thereon for the
consideration of the State or States concerned....”

8 Veno, J., 2007, supra note 57, at 685.
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Legal Analysis on the Inclusion of International Aviation into
the EU Emissions Trading Scheme: preliminary analysis on
the interaction with other international reguations

Abstract

The inclusion of aviation into the EU ETS for all flights departing from and
arriving at the airport of any of its Member States after 1 January 2012 is the first, and
so far the only example of the so-called “carbon border measures”. It is, thus, important
to analyse the legal implications of such measures from the perspective of international
air law and international economic law. This article begins with an introduction to the
EU aviation emissions trading legislation. Legal analysis on the applicability of and
compatibility with the Convention on International Aviation and the General Agreement
on Trade in Services to this EU legislation is then conducted. After preliminary
research, this paper finds that the legal nature of this EU legislation is more similar to
air_requlations under Article 11 of the Convention o International Aviation.
Furthermore, the applicability of the General Agreement on Trade in Services is less
clear-cut due to the unigue position of air services under the Annex on Air Transport
Services. To conclude, the non-discrimination principle embodied under Article 11 of
the Convnetion on International Aviation will be an important element in the
implementation of this EU legislation. Nevertheless, this research finding will have to
be revisited after more detailed implementation regulations have been adopted and the
legislation has been implemented in practice.

Keywords: aviation, emissions trading, Kyoto Protocol, EU emissions trading scheme,
GATS, Chicago Convention.
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