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TRADE REVIEW 1:3, 301, 305 (2002).
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> Ichiro Araki, In Memory of Robert Emil Hudec (1935-2003), MIYAKODAYORI 64 (Mar. 20, 2003),
available at the English website of Research Institute of Economy, Trade and Industry (RIETI) under
(Japan) Ministry of Economy, Trade and Industry, http://www.rieti.go.jp/en/index.html.

CLAUDE E. BARFIELD, FREE TRADE, SOVEREIGNTY, DEMOCRACY: THE FUTURES OF THE WORLD TRADE
ORGANIZATION 39-40, En. 4 (2002)(quoting from THE WORLD TRADE ORGANIZATION: MULTILATERAL
TRADE FRAMEWORK FOR THE 21°" CENTURY AND U.S. IMPLEMENTATION LEGISLATION 695-717,
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(Terence P. Steward ed., 1996)).

ROBER E. HUDEC, ENFORCING INTERNATIONAL TRADE LAW: THE EVOLUTION OF THE MODERN GATT

LEGAL SYSTEM 353 (1993).

® Id. at 364.

BARFIELD, supra note 6, at 40-41.

0 Marrakesh Agreement Establishing the World Trade Organization, Article 1X.2. (hereinafter “WTO
Agreement”).
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2° Amendment of the TRIPS Agreement, Decision of General Council of Dec. 6, 2005, WTO Doc.
WT/L/641 (Dec. 8, 2005).
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Turkey — Restrictions on Imports of Textile and Clothing Products, Report of Appellate Body, adopted
Nov. 19, 1999, WTO Doc. WT/DS34/AB/R; India — Quantitative Restrictions on Imports of

Agricultural, Textile, and Industrial Products, Report of Appellate Body, adopted Sep. 22, 1999, WTO
Doc. WT/DS90/AB/R.
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BARFIELD, supra note 6, at 45-56.
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2L Dan Ikenson, Zeroing in: Antidumping’s Flawed Methodology under Fire, 11 FREE TRADE BULLETIN 1

(Apr. 27, 2004).
U.S. Consuming Industries Trade Action Coalition, Comments in response to the request of House
Committee on Ways and Means for comments on zeroing, dated January 31, 2007, p. 2 (Feb 7, 2007).

2 RESHIHEE 2.4.2 (RRUEH CHERELIE S AR LB - A FREREUIIRE S By -
EAE A AE Sy (B B HE A A S (B B LT - B 2.4.1 RARAERER 2 HE @ RN
a5 Z S AESHAREY (Antidumping Code) o - [E]J& %#ﬁ%@é\éﬁéﬁfua’ﬂﬁ% » FEHAYEHKR
A 25 DA A1 (B B T (A 2 PR e T ER A0 (transaction to average ) - 2
H, JAMES P. DURLING & MATTHEW R. NICELY, UNDERSTANDING THE WTO ANTI-DUMPING

AGREEMENT: NEGOTIATING HISTORY AND SUBSEQUENT INTERPRETATION 108-109 (Cameron May,
2002).
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2 Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994,

Article 2.4.2.

United States — Imposition of Anti-dumping Duties on Import of Fresh and Chilled Atlantic Salmon

From Norway, Report of Panel, adopted Apr. 27, 1994, BISD41S/229 at paras. 481-484; European

Communities — Anti-dumping Duties on Audio Tapes in Cassettes Originating in Japan, Report of

Panel, GATT Doc. ADP/136 (Apr. 28, 1995), para. 355 (hereinafter EC — Audio Cassettes ).

7RSO A A A T LLIECRE (25 » L Terence P. Stewart, Susan G. Markel,
and Michael T. Kerwin, Antidumping, in 2 THE GATT URUGUAY ROUND: A NEGOTIATING HISTORY
(1986-1992) 1389, 1539-1540 (Terence P. Steward, ed., 1993).

28 Communication from Japan, GATT Doc. MTN.GNG/NB8/W/11 (Sep. 18, 1987) at 3, 8-9. 2B HA

AR 1ERR - FIERF RIS - R IE RNt 2 BE R B T AR R S S AR ARV AS R Ry
GATT Fi7k 5~ — o Communication from Japan, GATT Doc. MTN.GNG/NB8/W/30 (Jun. 20,
1988); Communication from Japan Concerning the Antidumping Code, GATT Doc.
MTN.GNG/NB8/W/81 (Jul. 9, 1990).

Amendments to the Anti-dumping Code, Communication from the Delegation of Hong Kong, GATT
Doc. MTN.GNG/NG8/W/51/Add.1 (Dec. 12, 1989), at 3-4; Proposed Elements for a Framework for
Negotiations: Principles and Objectives for Anti-dumping Rules, Communication from the Delegation
of Singapore, GATT Doc. MTN.GNG/NG8/W/55 (Oct. 13, 1989), at 5; Drafting Proposals of the
Nordic Countries Regarding Amendments of the Anti-dumping Code, GATT Doc.
MTN.GNG/NG8/W/76 (Apr. 11, 1990), at 1-2.
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%0 Revised Proposal by the United State, GATT Doc. No. MTN.GNG/NG8/W/34/ Rev. 2 (Nov. 15, 1989),
at 4.

See Patrick F. J. Macrory, Ch. 11 The Anti-dumping Agreement, in 1 THE WORLD TRADE
ORGANIZATION: LEGAL, ECONOMIC AND POLITICAL ANALYSIS 485, 489, 507 (Patrick F. J. Macrory,
Arthur E. Appleton, and Michael G. Plummer, ed., 2005).

See JAMES P. DURLING & MATTHEW R. NICELY, supra note 23, at 108-9. 545X B ZE B 1% i AN EE

2.4.2 [ {E7=4F T u]&ELfE (comparable) | See Draft Final Act Embodying the Results of the
Uruguay Round of Multilateral Trade Negotiations, GATT Doc. MTN.TNC/W/FA (Dec. 20, 1991).
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Trachtman, Decision of the Appellate Body of the World Trade Organization, EUROPEAN JOURNAL OF
INTERNATIONAL LAW Vol. 16 No. 4, 801 (2005). il & AW AEAFE it 51 & & m A B 3 Ui fie A
TEMLZEFT R R B T PAT IR AEE - FINEEE WTO EEFUARAHIE —2HE 2y £
RieEt o Appellate Body Report, U.S. — Softwood Lumber V, para. 110.

82 Panel Report, U.S. — Softwood Lumber V, paras. 4.45, 4.102.

8 |d. para. 4.107.
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8 Japan - Taxes on Alcoholic Beverages, Report of Appellate Body, adopted Nov. 1, 1996, WTO Doc.
WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R (hereinafter “Japan — Alcoholic Beverages I1°), at

13 (LR A BB NHSE By GATT K WTO HeBRaNHy/NH IR SRS A AN FRETE LTS
31R) (o) FTfEHY " W& EEE (subsequent practice ) ; HY AR - N aH E TR HRRE T LIS
/INHFREEWIR KA NESE > A TR " G/ENIARE - SUEARZAEREZE B FER 40 A
%) ; 5 U.S. - Import Prohibition of Certaln Shrimp and Shrimp Product — Recourse to Article
21.5 of the DSU by Malaysia, Report of Appellate Body, adopted Nov. 21, 2001, WTO Doc.
WT/DS58/AB/RW (hereinafter “U.S. — Shrimp (Article 21.5 — Malaysia)”), paras. 107-109 ( _|-zfff#%
R TR ——HB R A NI E T2 E TG BN EEIIR - BREIERE LI
4 ) 5 Argentina — Definite Anti-dumping Duties on Poultry from Brazil, Report of Panel, adopted May
19, 2003, WTO Doc. WT/DS241/R, para. 7.41 (/NHEE MR Fi HAHZE » HEZERNESZ WTO
EBRANH/ NHER SR - #CE A A AL R A2 IR WTO Z Fimig s 2 #50) -

Appellate Body Report, Japan — Alcoholic Beverages 11, at 14; Appellate Body Report, U.S. — Shrimp

(Article 21.5 — Malaysia), para. 108.

Trachtman, supra note 81, 801.
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MeEEET[E R LI ERERC A Lockhart Rfha A& X - BEJ5RIEERCLL 7 (& H K ETTRARIHY
fipaft - RIS IERZ A2 - It 7 [ H S &R ERERLES 2005 4 5 H 2 H -
Summary of the dispute to date, Dispute DS264, United State — Final Dumping Determination on
Softwood Lumber from Canada (last updated Jan. 28, 2008), available at WTO website,
http://www.wto.org/english/ tratop_e/dispu_e/cases_e/ds264 e.htm.
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#l - 25, United States Requests Consultation with Canada under the 2006 Softwood Lumber
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Statement from USTR Spokesman Sean Spicer on Softwood Lumber Agreement between Canada &
United States (Jan. 16, 2008), available at USTR website, http://www.ustr.gov.
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fremmetrte - SER T aEE CITREARE T ERZUER ) VRN - HIlfEfE - "After a careful
consideration of the matters discussed above, we have decided that we have no option but to
respectfully disagree with the line of reasoning developed by the Appellate Body regarding the WTO-
consistency of simple zeroing in periodic reviews. We are cognizant of the fact that in two previous
cases, US — Zeroing (EC) and US — Zeroing (Japan), the decisions of panels that found simple zeroing
in periodic reviews to be WTO-consistent were reversed by the Appellate Body and that our reasoning
set out below is very similar to these panel decisions. In light of our obligation under Article 11 of the
DSU to carry out an objective examination of the matter referred to us by the DSB, however, we have
felt compelled to depart from the Appellate Body's approach .....” United States — Final Anti-dumping
Measures on Stainless Steel from Mexico, Report of Panel, WTO Doc. WT/DS344/R (Dec. 20, 2007),
para. 7.106 (hereinafter “US — Stainless Steel (Mexico)”).
United States — Final Dumping Determination on Softwood Lumber from Canada — Recourse to
Article 21.5 of the DSU by Canada, Report of the Panel, adopted as modified by Appellate Body
Report Sep. 1, 2006, WTO Doc. WT/DS264/RW (Apr. 3, 2006), paras. 5.66, 5.78, 6.1-6.2 (hereinafter
U.S. — Softwood Lumber V ( Article 21.5)).
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201 Minutes of Meeting, Dispute Settlement Body Meeting on Jan. 23, 2007, WTO Doc. WT/DSB/M/225,
paras. 73-74 (Mar. 8, 2007)

202 \WT/DS322/16, paras. 17-22.

203 WT/DSB/M/225, para. 74.

204 1d. para. 75, also WT/DS322/16, paras. 11-12.

205 \WT/DS322/16, paras. 8-9.
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206 s — Zeroing (Japan), Agreement under 21.3(b) of DSU, WTO Doc. WT/DS322/20 (May 8, 2007).

27 Minutes of Meeting, Dispute Settlement Body Meeting on Feb. 20, 2007, WTO Doc. WT/DSB/M/226,
paras. 31-32 (Mar. 26, 2007).

208 1d, para. 34.

299 14, para. 38.
219 United States — Measures Relating to Shrimp from Thailand, Constitution of the Panel Established at

the Request of Thailand, Note by the Secretariat, WTO Doc. WT/DS343/8 (Jan. 30, 2007), paras. 1, 3

(2006 4£ 10 H 26 Hpkir/al » 2007 £ 1 A 26 HWEREE/NMABEE ) (hereinafter “US —
Shrimp (Thailand)”) -

211 Us - Stainless Steel (Mexico), Constitution of the Panel Established at the Request of Mexico, Note by

the Secretariat, WTO Doc. WT/DS344/5 (Dec. 22, 2006), paras. 1, 4 (2006 7= 10 H 26 Hpkir/
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United States - Continued Existence and Application of Zeroing Methodology, Request for the
Establishment of a Panel by European Communities, WTO WT/DS350/6 (May 11, 2007) (hereinafter
“US — Continued Zeroing” BCEE ) BORAMEIEITHARA - B
EIE e HEsrEE oK - WT/DS350/1 (Oct. 3, 2006). 2007 ©F- 6 3 4 Hpk1r/\H > 2007 £ 1 H 26
HihEEEE/NMAE - WT/DS350/7 (Jul. 10, 2007).

US - Zeroing (EU), Understanding between the United States and the European Communities
Regarding Procedures under Article 21 and 22 of the DSU, WTO Doc. WT/DS294/21 (May 9, 2007).
BRI ATE » 7 2007 4F 9 [ 13 HRHISRAL 215 (EITHE/ NI 355K - US -
Zeroing (EU)(Article 21.5), WTO Doc. WT/DS294/25 (Sep. 14, 2007). 2007 4£ 9 H 25 H Fimfigk
R B TR R AR T R85 R N R B - AR R/ NESOAIE(E - % 2007 4 11
H 30 H\EERETEE/NMAE - US - Zeroing (EU)(Article 21.5), WTO Doc. WT/DS294/26
(Dec. 4, 2007).

Proposal on Offsets for Non-dumped Comparisons, Proposal from the United States, WTO Doc.
TN/RL/GEN/147 (Jun. 27, 2007).

“When aggregating the results of comparisons of normal value and export price to determine any
margin of dumping, whether in an investigation pursuant to paragraph 4.2 or any other purpose
(including determinations pursuant to Articles 9 or 11), authorities are not required to offset the results
of any comparison in which the export price is greater than the normal value against the results of any
comparison in which the normal value is greater than the export price.” Id.
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216 “For purposes of this provision, in determining whether the amount of the anti-dumping duty exceeds
the margin of dumping, the authorities may calculate the margin of dumping on the basis of an
individual export transaction or multiple export transactions. The authorities are not required to offset
the results of a comparison for any transaction for which the export price is greater than the normal
value against the results of a comparison for any transaction for which the export price is less than the
normal value.” 1d.

272006 4F 12 [ 27 HEEIAE AR P FE A E > Pt R T EZUAA ) - Antidumping

Proceedings: Calculation of the Weighted—Average Dumping Margin during an Antidumping

Investigation; Final Modification, 71 FEDERAL REGISTER 77722 (Dec. 27, 2006). FLEZ{BIEZIERY

2007 4. 2 A 22 HAXY - Antidumping Proceedings: Calculation of the Weighted—Average Dumping

Margin in Antidumping Investigations; Change in Effective Date of Final Modification, 72 FEDERAL

REGISTER 3783 (Jan. 26 2007). See also WTO Doc. WT/DS294/25, at 1-2.

ITA Postpones Zeroing Change After Baucus, Rangel Request, INSIDE U.S. TRADE (Jan. 26, 2007).

House Ways And Means Panel To Consider Zeroing Options In China Bill, INSIDE U.S. TRADE (Jul. 27,

2007), referring to Rep. Greshan Barret’s Bill H.R. 2714.

20 Draft Consolidated Chair Text of the AD and SCM Agreements, Negotiating Group on Rules, WTO
Doc. TN/RL/213 (Nov. 30, 2007), at 1. (hereinafter “Draft Chair Text”).
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2L |d. at 2.

#2 See id. at 5-6, 19-21. A LA REGHF LI T MRS BBl G A TEOAP IR ) - REREAREE

B 5 E NGB R SOEFF FARRE ETEE M T ERZER] ) AAISEI G RAOESE -

Administration Highlights Zeroing Effort; Rangel, Levin Demand More, INSIDE U.S. TRADE (Nov. 16,

2007). By 7R [E & K] - R Rk ~ TESHIRYERISSY - sha LB ERIIEEAS RIGA

#& - Draft Rules Text Largely Reflects US Demands on Zeroing, INSIDE U.S. TRADE (Dec. 7, 208).

Statement on “Zeroing” in the Anti-dumping Negotiations, Statement of Brazil; Chile; China;

Colombia; Costa Rica; Hong Kong, China; India; Indonesia; Israel; Japan; Korea, Rep.

of; Mexico; Norway; Pakistan; Singapore; South Africa; Switzerland; Separate Customs

Territory of Taiwan, Penghu, Kinmen and Matsu; Thailand; and Viet Nam, WTO Doc.

TN/RL/W/214/Rev.3 (Jan. 25, 2008), paras. 2, 3.

Prohibition of Zeroing, Statement of Brazil; Chile; China; Colombia; Costa Rica; Hong

Kong, China; India; Indonesia; Israel; Japan; Korea, Rep. of;, Mexico; Norway;

Pakistan;  Singapore; South Africa; Switzerland; Separate Customs Territory of Taiwan,

Penghu, Kinmen and Matsu; Thailand; and Viet Nam, WTO Doc. TN/RL/W/215 (Jan. 31, 2008);

Little Progress Made in WTO Rules Negotiations After Week of Talks, INSIDE U.S. TRADE (Feb. 1,

2008).

25 ETERTEEISTPT (cross-cutting) AYEKH] > HATEACE JLAE 2008 4 3 H 17 HETEEE B3
H o DUEE 4 H > 20 6~ 7 AT/ NI RIVS=E R - RENFRESEZ - BRiflUAA
B~ TaEE9 A - See U.S. Seeks To Move To Senior Level Doha Negotiations Next Month, INSIDE
U.S. TRADE (Feb. 22, 2008).

228 Draft Chair Text, at 6.

223

224



BT RR ) 24 B WTO P22 2 T8 53

ml

FRAR GRS CBFAEHTEIERALA Y e B LR K5 0 Valles A A
B E Aol oo BN TR S ARR T FEA Sy R HE 20 o

AREE REATH R 243 R - LEum e FL TEFER
Ao 242 P slded e TAARE ) - i B i TkE b s B o
2 TE2 AR YA AMEE o ETRZ D

2

4
S TR f B I - o - R A5 LY eanvis
AR vk M2 X ERHTE 245

FEup R - dop A A2

WAFRIAY 1 £ fLghicm? @@ 6 B9 p2ord e b kg
INARKE 243 EE - P ERAM e A TERAR g 0 2R

TS 5 RS A Y LB AL PELD F e T R

SE RS A L@aﬂrigﬁﬁﬁ@ﬁﬁﬁigizgwm Ly g, o
&EX]I—LL‘ﬁ)L7 ”I'T"%vfx '#’f%’ﬁ;_tf%%?oJ

Ti)EE 9 & 11 E2AFE o A EWM LT I EV R BEF FagE
otz e R AE T W L R
FORA 2 Ry RS S A ERER 432 EATH EY 123
230 .
TEALFBHMET I E VR BENE I FH LG AR RRE S &Y
SiEergdd A E PR E O 1l Fenff & > A M2 B L E PR

227 “In evaluating the Chair’s text against the results of the Uruguay Round, we are left with considerably
less on zeroing than was agreed over 10 years ago. The prohibition of zeroing in average-to-average
investigations is a significant disappointment, because we have been using the average-to-average
methodology in almost all investigations.” U.S. Ambassador Peter F. Allgeier’s Remarks in the Rules
Negotiating Group, Press Release of United States Mission to the United Nation in Geneva (Dec. 12,
2007); see also US, Other Countries Clash over Anti-Dumping Rules in Chair’s Text, in BRIDGES
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228 Draft Chair Text, at 6; WTO Doc. TN/RL/W/215, at 3-4.
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230 WTO Doc. TN/RL/W/215, at 3.
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2007).

253 \WorldTradeLaw.net Dispute Settlement Commentary, Panel Report, US — Stainless Steel (Mexico),
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“Zeroing” — Another Clash between the Legislative
and the semi-Judicial Functions of the WTO

Connie Guang-Hwa Yang™

Abstract

Zeroing means to treat all “negative” dumping margins as zero in an anti-
dumping price comparison process so that they cannot be used to offset positive
ones. The E.U. and the U.S. have been using such a method for a long time,
even before the Uruguay Round. Although some other nations have argued that
it has inflated the dumping margins, the text of the Anti-dumping Agreement
does not explicitly deal with it. On the other hand, Article 2.4.2, which was
newly added to the Antidumping Agreement in the Uruguay Round, requires the
existence of a dumping margin during the investigation phase to be established
only by a weighted average-to-weighted average comparison or a transaction-to-
transaction comparison. Given that “zeroing” disregards the difference of an
export price exceeding the normal value, which seems to fail to meet the
requirement that “all comparable export transactions” be counted in a weighted
average-to-weighted average comparison as provided for in the present article.
Members with this view confirmed such an interpretation through their victories
in relevant cases they brought for dispute settlement. Unfortunately, they
intended to extend their success to obtain a general prohibition of zeroing, which
would serve to weed zeroing out of all phases of the anti-dumping process and
all types of comparison methods used. All the requested panels rejected such an
extension, but to everyone’s surprise, the Appellate Body reversed all the panels’
rulings in this regard. It aroused a vehement objection not only from the U.S,,
against which the zeroing was challenged, but also from the panels that
subsequently had to deal with similar issues. These panels criticized the

Appellate Body’s approach for its lack of a solid text basis, and decided not to
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follow the approach in the cases they were handling. The U.S. also decided to
“legislate” new rules in the “Rules Negotiation” of this round to rectify the
Appellate Body’s rulings. The U.S.’s proposal was reflected mostly in the
recently released text of the Chair of the “Rule Negotiation” Group. However,
the prospects for the negotiation are unpredictable given that the Friends of AD
Negotiation strongly criticized the Chair’s text for its lack of a balanced view in
its favoring the U.S.’s position. Regardless of how the matter evolves, the
method of interaction and the degree of tension between the WTQO’s legislative
function and semi-judicial function revealed in this controversy are
unprecedented, and, therefore, have become the subject of analysis of this paper.
It further explores the risk to the credibility of the WTO posed by such a strong
semi-judicial branch, which seems to have no counterweight. In conclusion, this
paper urges the adjudicating body of the WTO to exercise judicial restraint, no
matter whether legislative action can eventually serve as a counter-balance,
based on the rationale that the validity of its rulings is going to diminish if fewer

and fewer members comply with it voluntarily.

Keywords: Zeroing, Dumping Margin, Friends of AD Negotiations, Judicial

Restraint, Rules Negotiation.
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