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MIEYEm : 10588 (Codex Constitutionum) - 2.B357 & 4R (Digest, 3(1H
Pandects) - 3. 58425 (Institutiones) + 4 #17Z(Novellae Constitutiones) - &
hEREHEESH—E 16 AHRRVZERZEZRN 530~-533 FHEEABRFER
[EZ(Tribonian)=HF M & - ZE S E - &8 ik 39 BEREZZERWEE
H£50% 8L TE—HEFEERUN -

7 The governor must not allow a man to be charged with same offence of
which he already been acquitted. see Watson, Alan (1998). The Digest of
Justinian, revised English language edition . Philadelphia: University of
Pennsylvania Press. Book 48, Title 2, Note 7 ; &% Nemo debet bis puniri
prouno delicto ( EIAARBEE—SFETMEMREE ) ~ Nemo debet bis
vexari pro eadem causa ( T AR BREE—FBEMZEMRKEH ) ~ Nemo
debet bis vexari pro una et eadem causa ( E I AR FEHEERE M2/ KL
i) FHT G - HERBSEESFIAPIERER - Rizzolli, Matteo. (2008). Why
Public Prosecutors Cannot Appeal Acquittals. note 2. available at SSRN.
http://ssrn.com/abstract=1092885. (accessed December 30, 2010).

B #&ik(canon law)ZIEREEBHE (QERBAEY REX - FHEE
VB A S UK BNEASNINB X EE A B FE LR PR E R 4R ZE Y
FRRANERE EEARBASAENAEFEMBERANRE - £EFRIN—
LERFGRA - FRFEARERARMN -
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Fw A B EFEIUEE Nahum) % 13 5 9& T PRfeE 4t R R fireh
FH TR U A R @ e o B AT A2 k2 R
BB g izt gz g ~1060 &% (PR (the Norman

Conquest) i@ i& & & o

19 There shall not rise up a double affliction. Latin Vulgate Bible Saint
Jerome 382 AD 1 verse 9 of the Prophecy of Nahum . Cited in Sigler, Jay A.
(1963). ‘A History of Double Jeopardy’ , the American Journal of Legal
History vol. 7(4). Pp. 283-3009.

20 ZZ1FAR ( Norman conquest ) 5 1066 4Bl 250 B R HEEN
MNESHEAR - BRALARCIE: 7 REBRIED - 1€ LER A= B BOM A PERI R E NN
* o MRAENRIOMEDNRTEZNRER - S EREE N E /2B XE
REZHES -

2l "CuriaRegis” 2HITX - =Bl “King' sCourt"

2 2R RERASEENHESEEHE  MEBAWEHT  ZWEAS
CoJAEFFREILSE -

2 BEH 1 HLER 16 tHERANE, RYAR L B A EMEEE URAE)
FZ ( Curia Christianitatis, or ecclesiastical court ) BB £ )%k ( Curia Regis )
EMEELEEH R4 - ARLITEERREECE FTRIVANAZ AEES
TEEZINBEDEEZINSENEESHE - s R R —tHHE 1072 £ M —H
AEEKE " EEWNSHE ) B TEENSH, 2R (EERHERZRVEL - Fl
EE it RagaE - ISP LUIER WA S A E0E - IERAWYE B ChE
F+0BR  MSHELFTHNEZE  MIFFFREFE - ) LFENSHEHRASE
B, ENSHHBEEEE -BHDZETEEMESTETEEERE. -SSP KT
ith B EE RV AU 40 B 1T (P &k, B oh B4 3t A RO ST A4l LUK B 7 AR B SRR R R Y B
BES S—EHTHASIEET/RETEHNEI HPEZES RNERA ~
K~ 1BE -~ EFEFE(felony) - LURIRFESE (treason) - HEIARELH AT A
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P 2L BEE A R PIRETH R 31 R F S 3 302 Refr B 3 2 feeh
BErd) o md BAdeprend i, Bigh L5 5 & & % e
GEFAHE - ALY FAFOoNRI LEaARFE L X TR o
FloRBAPARFT A PRI AT R P 1T &, B FL R
R EEREY XD EAR, R ] - B PR
wEFF LT ouE H }J\,:-ﬁ ?ﬁﬁmﬁ,éﬁ’f?xa‘.ﬁﬁ‘;@ ITRA

& o g PF o B B 2 (common law) ¢ AKFUAL D I Y Fow BRI

ey

‘—\E\’-

2 1§ F¥E(four common law pleas) : & 3570 © & 3t F| /4 (autrefois acquit, former
acqulttal)’?’f’??ﬁ;*b,j*ﬂ?-——Wtékgi%vzrﬁ;—lﬁE"A# e o e

A F] 5 B (autrefois convict, former conviction) » A4 4, @ ”j} B- % %1

A G B 2RI ¢ ARAENFE T 5 A 4 (autreois attaint, former
attainder) ° AR L ¢ FIEF ERRIERNF T i 0 B A A P HE
3R ARG V- 5% A d(pardon) 0 B S e F 0 L f
RS I L R R T R 2

“ 2_tsiow B F-—.LL'T* rf”iéj%ﬁ)ﬁﬁ_’g‘ it - “]‘F ¥u (Edward

TETEAEABRAEEBN 80 RIVERE: ABALTRIHEERE
éﬁ% S RAALTNSEFRERHZAREEE - (BE AT it &R 89— &R~
B —BREALEIL 7 EEA CEEHREBAESMSIEETRETT
REAMRZAZ ZEEEEEHAWA LNEEEHE - RESRHEMNET
BHENHEHRESFE - REFFMSILETH BDEEIURBHEESHM
g WEZ - HEME - BEKE - BESEE B8 "SRR L WA
AT AR EEEH, I URZHEANZE - UREGEKEESEANES - 513
FBIEMNGFRE, SN (e AEAPRNEETE MEITILERERFETHIER N, 20
ATHEERATRANEITREAL - BENEER -  AREEAZPRZES
FHH RO AR LR L E AR TR E BRESE TREH, A
MERABAL MMAXNERRERT LR RE  RIETHEANEEEESY,
EREIDZEEHHEERAB S HNTRETIABHIR KRS REAR ZEH
FH -
2 —@tt4C% - Blackstone SAE45BIAZRE autrefois acquit :
Grounded on this universal maxim of the common law of England, that no
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Coke) #£ 8 e [ & ¥ 35 /2 %% (the Institutes of the Laws of English) | = °
EF 1660 &, 2 erms a2 Bz 872 FE3rdemadlp] o ¥ ¢
[ /2'[3:1“—‘?*)%? TR AV A N PR R |, ] At

PO IR FALR LR o

o o TRE RS HEDRTLS ZNF PR R T E AR

Flenp] 5 2 WERE 2 o 1787 F 2 WEZ X 2R LM 22
BPES G AT 2 EZEFRANAMEN DR G FFTIELD
< ’/)’Zq}g"f':"{{f,g‘]m?\’ E’Edbtik“im&*g"f{'ﬁo 1791 & 12

man is to be brought into jeopardy of his life more than once for the same
offence. Hence it is allowed as a consequence, that where a man is once
fairly found not guilty upon an indictment, or other prosecution, before
any court having competent jurisdiction of the offence, he may plead
such acquittal in bar of any subsequent accusation for the same crime.
Blackstone, Willian. (1766). Commentaries on the Laws of England. vol. 4.
Oxford: Clarendon Press.

2> Coke, Edward. (1642). The Third Part of the Institutes of the Laws of
English (1797ed). p. 212. available from Google Books:
http://en.wikipedia.org/wiki/Institutes_of the Lawes_of England
(accessed January 1, 2011) ; f‘z‘f@%ﬂ% ( Edward Coke - 1552 - 1634 ) &
e R EEBHE FEEBIZER - BETEXEIRER (solicitor
general ) &R S AR E( chlefJustice of the Court of Common Pleas ) -
BERT —BZRUMEREEBRAAE ( chief justice of the King"'s Bench ) #1&
25 (the Privy Council ) BMERER - BHAEXEA T HAS B ELIREEN
BURIERR - 1628 F - 15e 2R " #AIFBERS ( Petition of Right )i 2
R ARTRE AR SCRARN—8 D © IS i@ B RBREBUEER - LB C
BN EERBFENEG  HFHER "HE (Reports )i - FFEFR (1600-15 -
1656-59 ) RSB © 40 FROERAB - hEc & 7 E=ERMFADR - IEIMEM
TRZECHEE - iEBINEH " =EEARH ( the Institutes of the Laws
of English ), EWRBEREEH B ENERRIEH - EE (U {FRRE
ERERERIMAL -
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15 p 10 BT FEFEE > F 5 R ASTHLD T2 % (United
States Bill of Rights) ; » @ § il i 2. 2L & e RAPTS R > T 2K
AErI ek ZiEP R T4 %jﬁ»ﬂ—‘"* B A Ra A

Pz ok T s ML R (ST 1868 EH EH AL L e

%6 [®R32% Nor shall any person be subject for the same offense to be twice
put in jeopardy of life or limb.

*’ The Fourteenth Amendment to the United States Constitution, Section
1: All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.

22



¥ -FALERA

bkl %ﬁ 75 "% Ji | (rule against double jeopardy) ; 2. PE A& 7~ FEE %
Wy fe s "THAEAES | 4 (resjudicata) | &% " — & % £ IZ (ne bis
inidem) | > Hp{ % 5 > FLg g e K4 Ed hkx ’“ﬁi}‘é’:é‘—
Fé%iﬁﬂ’%@#ﬁkﬁﬁ%ﬂofir SR B

TR

SRR HFE S o M ANEHFR L HRH FLORRAL A
ch- 35 Y

AR Rt - LI AR RS 2 o PR 44 (actio consumitur ) |
oo 3 TR RRIAE 0 EdpTy RN g FlRRE K om0
o R AR 0 B RS R R - 70 5 R A T e
BAdeo AT HELT AR ﬁ}“ LR EM GRF PR R
Frlapk o RS 2P - TALRRRIFE ¢ 70 AR FH
A el |4 FE PN o RERENZ IR PR GFETT
W 2 FREHE - Zideire b - %7 = 2% (bis de eadem rene sit
actio) | » H_- i%#;ﬂ’rﬁ%‘v— Epihoo BER T - %72 - e
ER- LR S e e S R T LN il S S e
Frood AL AP ATRIFE T E GRSV ¥ (TARF o 52
RI| AP FEE e 2 BEHADET T RS
EERINT Ao M e Al - %3 o prd A HF B E O NG %
] i-ied ?53”&'71‘1‘%'**”7"*#%\’%°1sa*1
FEERMAE IR R RS A FEF-EFLERA TGP
¥ 7 end A o FIRARR] ?’é‘.ﬁmg MAeEP 4 chx ] d Ak 2] g7

WA T AL AR TR R AR R T DR & KA

“J

F
i
N
N
=1
Kk
ey

%8 Costa, Jennifer E. (1998). 'Double Jeopardy and Non Bis in Idem:
Principles of Fairness' , UC Davis Journal International Law and Policy vol.
4.p. 181, 182.
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AR A RS AR L SR S 3L
RRIE £ ?1f”ﬂ'*T%’$%4ﬁ G g e Do

23 MEHFRL HB-FT A ERBRPTEHAL - BER RO
1o ie o f“wffﬁ.«@m% S Y E T
HZRAEFEET 2 RO R A * by 5973 o S B2 k- X
PERRPGEREER T RS TR G3R% o FE S ®LS
TO 5 SR A KT A4 > $e FAEEA g H T2 LB
TIAEERZ ARSI R -FFLERM R > THE
E & 2V BEE &% R B (rule against double jeopardy) ° ¥ AR ¥ e K
AL T U R FEZ BN e RAEAEFRY T -

SRR SERE g £ SR = SO R AR I - - I

¥ EEPNF2- cEEF L oNAERAEY A FRMR
R - 2 ek FREERL G ﬁxér%éf%fﬁw °

ERERIRE S R AR PR T S SE ] f)q*}’a B RS G
Fed o BIFEE T F AR o e f s BB AL %:ﬁffé’“ﬁ/ﬁﬂﬂi\'*
FAEERR O MRAANFFE O EL PR ER I i dle
Beoom X RERAE RIFRIES iR 2 B T 2B A HEQE
PR FRERLAEAN DGR B FE B R £ L
RoR| o pRALE B H R IR S P E ] RE D RR A EDD o F
RGP AL E L WK AN EER L AN AEARR AP

% Wyngaert, Christine Van Den, and Guy Stessens. (1990). ‘The
International Non Bis in Idem Principle: Resolving Some of the
Unanswered Questions’ , International and Comparative Law Quarterly
vol. 48. pp. 779-804, 780.

0 BHZRARAGN  EHESHEHE -
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Ba it BB 2 TR 4L (actio consumitur) | 2 0 TR {F L
PSR D 2 A ghie - P R R gy drd IR A A e B

o <M ARFERZEZE ARTRHEZRINEERT 2RO R LR
wmAEEE 2 THEp g2 B AFwE 2 T-F2 382
PR - PREAXERZ ) B ARG AR L RTITA 2R
- FRONARR SR S A et T - TR FRR
BAERAAMELZEEP F2 - BT NFEEZZEFB R
EoREEEF- LA RF  EHBEESLEELT RE

.

I=4

R

DRSS ﬁ%i}r%%*ﬁ%@ﬁﬁ,xgﬁﬁﬁﬁﬁiﬁé&
TN TR SR PR S A T
IR iR - B e REBREZRMN ALY RO R EoRP KR
OB ANE P - HRRELZEZER T EEEAEEN
FoP A MR e FE R KA PR T LEZ Y HREEAG T LR
Pl - F 2 LR 2RAENIRZ 83 208 % 90~ ZRAI D
P BRpehE Y @R L FEE - FEIZ B
d % 3 (the Canadian charter of rights and freedoms) % 11 1§ % 8 Zx4L 2! T4%

o

(o]

Pkt > EhBPE p L AR K 2 EARRL LG HhU
P in e g B2 Sl 2 @FahE L g aus " i 4
BULEE B2 FiiE oA R4t R 1047 2 02 % 20 5% 2 R
. Nzt A 97 %ﬁﬂkﬂjaﬁtﬁﬂrupmﬁﬁ @glojf;\;ggg%

1993 & % % 50 ERT: T EiP A 2 @ F - A2 jo % @ L S a]

&

31 Constitution Act 1982, part 1 Canadian Charter of Rights and Freedoms,
Section 11(h) : Any person charged with an offence has the right ... (h) if
finally acquitted of the offence, not to be tried for it again and, if finally
found guilty and punished for the offence, not to be tried or punished for
it again. MEABFBEATR 1982 FHUS 9 EE MM FF (BRI ERIN) - Mm%
BIENEI I ERE - Mma] HEA -
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’\g'J o | 33
R ﬁif%@ﬂhzf-Fél:gwﬂwjg%gﬂiﬂ,ﬁ¢
PRI B TEF R ARG SRR RS R R R

AES X A EF B o T 8Lt Ea ko PRERGAH LR -
Fed PR ARl RE ARG 2R 2 2 pARRE ¥ I A
FFhess 6 R iRk FERREL - B EE T FERZE A
A FREABRAE CZENRE G TR RN D Lﬁ“’ﬁ?
Bearie- R By Jld o e 2 a2 X ERRIER 4 T
o A RE E%‘«” oo B E R o AT fertis ] 2 4 (International
Covenant on Civil and Political Rights) | *' % 14 15 % T 2%t—- % 2 & (-
FALEAS ) EE B ) T PR k- B R R BT
iﬁiﬁ‘ﬁfﬁtﬁ?éiﬁtﬁﬁ_%ﬁﬁ v 3 F ,T* - % LR FHET

32 Bassiouni, M. Cherif. (1993). ‘Human Rights in the Context of Criminal
Justice: Identifying International Procedural Protections and Equivalent
Protections in

National Constitutions’ , 3 Duke Journal of Comparative & International
Law. Pp.235- 288.

33 Office of Legal Policy, United States Department of Justice. 'Report to
the Attorney General on Double Jeopardy and Government Appeals of
Acquittals (Truth in Criminal Justice)’ , Report No. 6 (1987), reprinted in 22
University of Michigan Journal of Law Reform (1989). pp. 831-892, 888;
Sigler, Jay A. (1969). Double Jeopardy: The Development of a Legal and
Social Policy. Ithaca, N.Y.: Cornell University Press. pp.141-144.

31966 F 12 B 16 HB&EAE R 2200A (XXI) -
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B R B AEA N o b & T 1984 F R E £ i e
g A H 2 %) (European Convention on Human Rights | »° » B % T 553k %_
Cpo N A E (-2IERSELELSR) LB HRT
FAFERT I EZRAAR- AR ERT > IR FGRGEE2 7T
B & ’ﬁ 3 2 ;4-(has already been finally acquitted or
convicted )f$ > # B Ffp - ha L XX F|IE LS DF D |J37°
EFM 35 01969 & 2K %ﬂi%‘« Wigen T FE 0 A 2 % (Inter-American
Convention on Human Rights) ;> #-— % 2 & & R R (F 5 - 78 A & A {5 12
HE_ o @ B% | ¥ 2 2 International Criminal Court)# 735 4 i * 2_ 1998
E8 L R TR E 2 PR ) (Rome Statute of the International Criminal
Court) ; "% 20 B RIP =t (- ) %h AR RN > Azl g

fed & 4’ﬁ B gV B ety 1‘—-%2 A B -FFAREFEHEAL (D)
R T GEAE R B > @ Ak kG R g B R R Bk > 3 F)
BrEd B g2 (2) #0560~ 5% TESS 8 iEaraeh

3 BN A A European Convention on Human Rights, ECHR )2 & A" &
MIREAEFEARBHAK( Convention for the Protection of Human Rights
and Fundamental Freedoms ), - BFXHAFRER ZEFABIKELD - MES
ERZIRA  BRTEMREZENKERZIN BEERZNERUNABELNZER
R BB BRSDEA NS 2 BIR AREIRAD -

® BEARELT RECS

37 The Seventh Protocol to the Convention, Article 4: No one shall be
liable to be tried or punished again in criminal proceedings under the
jurisdiction of the same State for an offence for which he has already been
finally acquitted or convicted in accordance with the law and penal
procedure of that State.

B TEHEHISEREBSRL (Rome Statute of the International Criminal
Court)s BEUWHEES TBIRMNSARRL ) 50 TEFRY L ZARAN 1998
F7RH17 HEZSNHIREZ LERBEBIR 2002 F£7 B 1 BAER - B
FARIERRBZROMEILR -
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FEY e d ¥ 2B dat s A EFR- FLE ARG o -
HAaH (- FFLRAFLEE G2 B ) T ke P Ry
+ I% o RN E ‘Hﬁl)@-ﬁ d‘ml??]“"—%ﬂ

¥ EE 6 K2 MBREETE(genocide) ; 5 7 EEBEAETE(crime against
humanity) - B1&1&&FREEESE(The crime of apartheid) ; 5 8 &2 & F 3¢ (war
crimes) °
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¥=F $R:E

- & gExaunie

FREZFIMBE Y LT RE il i £d x4 bR P
f2_ %' > J = % Nor shall any person be subject for the same offense to be
twice put in jeopardy of life or limb. H ¥ 2_’to be twice put in jeopardy’— 3# > f
H & 7T & el B E £ % (double jeopardy) o @ 21 BEE £ ' B B (rule

against double jeopardy) S5 d R F 2 5 T B 1 R4 U FE 418 0 5 ik

RERIHL 2R 2 AL A o A AP AN T REFT F
W R A AL AT - DN EE R A A BRAL

av

AL R R AL AT A Z BIFE P HIg gt iR Rk o

¥ - FEE 1896 & Ball %
BEE Bk 2 A 1791 E F| R E S > BN EF AR - @ B e
HlAgp s B o p AN 1873 E /2 0 A FEARD L - BF
SRR R AT R RB R Pk - g L g A 1896 #
Bk ket Ball @ RP A BT 0 AR S S @ik - g0 4
SR o kAR A KRR L SLHRHEEY > R ES
AR 243 %5 | L& FA_+E M Fillmore Ball B & % » /& Fu 3 2
A B S S N G P
£ %o % 13 % B(grantjury)sg T E RTEH AT H
g B3 PRI B oo FHNA R
FERRA AR EHB RO FEE I FE LR FROHTRAEN A

40" Ex parte Lange, 85 U.S. (18 Wall.) 163, 173(1873) ; United States v. Benz,
282 U.S. 304, 307-09 (1931).

L Ex parte Lange, 85 US. (18 Wall.) 163, 173(1873).

42 United States v. Ball, 163 U.S. 662(1896).
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PELFEFSL T F A é%i%ﬁ%?%‘ﬁ&wlz#ié’%’ﬂ
TRE S R EREEAR TR 3 HEL R

¥ = FFE 1904 & Kepner %

Ball % 7T &1t » Ya19044‘£ L2 iRt HE IS

T PFie BIRAL o B2 B /2 L fx Kepnerv. United States — & 11 7 b o

F-TEd 2 S HR A H A m B H B0 B TR R b
B S B RS ERTE TR T RN F AL R -

%§%9M»wGTU@%i%%ﬁﬁ%MhU%ﬁ1W%’¢%ﬂﬁi
F

S 0 & 2 de b 3R o (e & 2 F F 4 #7(Oliver Wendell Holmes,

~

1902-1932 & fiEFr%‘i)  BH AR RALTHRI I ERENZMRE 0 FIEA
b 3 BRI A A_3F § 1 % & ( continuing jeopardy)Z_
—r oA A GREST B REARLE 2 R PR AL R

Kepner 2] ;j4-27 J& % 12 % B (hung jury)™ {8 &% F 2Fdcdd 0 2418 » LiF i

43 Rizzolli, Matteo. (2008). Why Public Prosecutors Cannot Appeal
Acquittals. Available at SSRN http://ssrn.com/abstract=1092885, p.5
(accessed December 30, 2010); Rudstein, David S. (2004). Double
Jeopardy: a Reference Guide to the United States Constitution.

Westport, Connecticut: Praeger Publishers. p.179.
* Kepner v. United States, 195 U.S. 100, 132-133 (1904).
*® BEREE (hung jury) TMEERREEE (deadlocked jury) - 2IEREESREE
ZN—BERMBAMESER REEIZEZHMEBAMEERNEER - &
—EFEEERENT  WETEWNEE - £2E  NEERGFEREENFRERA
FE—FR (unanimous verdict ) - BERELEER N @ AREPIERZEHE
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T FH 2 A B)A BT TR o K Kepner F L1 0 I RBEE LG H

Té G HAR RS kL A 1R AR - 15
/\

3
AL F A Pensidho il T HBiE2 22 %  LET U 5 4
REHAEREE2E 7 MDA BRI THD A ADOF A o BRI
FAEMARYT B ABL SO ER G- A A e B
HREAN LA AR RRF T B AR - RPN E

MR o e A AR H ARV IR EF $T B % A

2z 8 AT
._E(Q’J,L‘:fm; o

7 8 > Kepner 22 5 @i L p {48 g Adads HE L5 P~ RITH
EER7E?HF R R 2 AH - Kepner%i%& R BF TR EH
ML AP A RA ) e T AR R BT HARL AR T
EXARE & i, ;&ﬁ-ﬁvi% 7 ””E:’ZE%?!%;QE ehr — =R g 1T -
RRFEOELIIFR et I FHTBEE G - A
Fchfl & poer®

W

R ( majority verdict ) - EEE - E# S AISEGREENFORB —BHIR
(unanimous verdict ) BIRTECHENE - BT ETEMY - BLEMNDHFRESE

E M ZEFHR ( majority verdict ) -

% Kepner v. United States, 195 U.S. 100, 134 (1904).

47 Office of Legal Policy, United States Department of Justice (1987).
'‘Report to the Attorney General on Double Jeopardy and Government

Appeals of Acquittals (Truth in Criminal Justice)’ Report No. 6, reprinted

in 22 University of Michigan Journal of Law Reform (1989). pp.831-892;

Amar, Akhil Reed. (1997). 'Double Jeopardy Law Made Simple’ , Yale

Law Journalvol. 106(6). Pp. 1807-48, 1836.

¥ EHERREENAERNE S I RENIF RS A IR ES BRI

—Bi - E—RRERRECSHESENRS R AR —SETMBRMESN - R
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¥ = FEE 1957 & Green %

FLpwzl f‘%#?ﬁifjﬁg Feiapkzk- P ﬂtéf‘.‘iﬁié??é“

)

PESN RN =
2% 2L P (Federal Rules of Criminal Procedure) | % 31 i%(c) » ’ﬁ B 2] 1y
A3t o4 T LA Lere § ksl Lo R EA BN 4 oh
AET o FP o BT MNERATEF R AR F BRI IRTRE
Sk oo PlAzFaE B T 2 20 & % 2 /A (implied acquittals) | °
% 1957 #& Green — X BT A2 7748 2 J° — A Bt (first degree
murder)™ > {2 [ % B3 A48 2 2 2 - & ZEMK B (second degree murder)’!
Ppdreh- B A T AP T &% o A F2 T R FRTE R
B] ~ 3 P4k 2 5 2] o A4 Everett Green F 3F 0 b 3% Bu(the Court

% Green v. United States, 355 U.S. 184 (1957).
0 EEELE  ERENTEE  AREEE M (with malice aforethought)IE%
RIEMAERNTR - T2 - BEMNWHEIE AN AEBEEARERENE
% - =[ "E& ;%8 ( Model Penal Code ), BIFEE : BERIMSARANMTE
FERIER A (criminal homicide ) 174 - SiEH ANEGREEFBERR
( recklessly )~ /2% (indifference ) Z8&E FEHMAISHAITR - BREMSE ;
ﬂﬂ’_?%/\ﬁ?%ﬁké—i@)\ H;Em@z%?;ﬁm?ﬁﬁj ( robbery )~ X (arson )~
# (burglary )~ #82% ( kidnapping )~ 23R 2k ( felonious escape )~ 38%% »
J/M@%EX 238 7 SEE AT ( deviate sexual intercourse ) BB P BIRE AL
TE HETAABR LM ZBEERELE - KZEMWIERMSEI R - 7
MWENE—REEFENASILE _REREE - — AR R BB TRRER
(murder with malice aforethought) 2 E Bt EEFBEPRERNEFHER
( felony-murder ) Mi%a - PIEBRIEEFEMRNIBE - BOK - &H - IR - BHES
B - —AEMFLOMIECEMFIOIB _ARNE  SEEEEREENER -
HRESHEM (intent-to-do-serious-bodily-injury murder )~ & E B H G
( depraved-heart murder )~ LUK — A I RS E SR 2 EFEHMR
(felony-murder ) - AIENFEE P EERIAZA -
LABIEREEE  OE—REREIN AR EREE - ERRERE -
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of Appeals)ss s + 377 12d > @ BB XA F v { % x gk
rr BN LR BEIRL) AL - ,&gﬁr%ﬁﬂt*ﬁ B o 2| 1%@9
Mo BEIRE B R LA T L AK - FRREOYRE - R EL L
FHOoEFBLBFERGRERFEF - XFH IR F R )‘Ih%ﬁ;%{
TR -5 ZR>PRH > PR BN AL A D RS
P SN e A A 7 A 2 - BET S R RT T ,EM} pu2n
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NI RS EEEES & L S B S
s el — e B 7 SEAREBIEB A e T, SR BB
/?Jv?ﬂ%‘ AR JoR FLTARB A FEAFE DL g X 22 R
NS0 RN -3 RS & s e ﬂﬁﬁé"ﬁﬁ»%;‘é}‘%ﬁ“ﬁéﬁ
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2 B—EREN_AEREZEREGRR - BREE ML RS - Al
FRONER PEEE - ARSI LR TE 2 — KRR SE - T REERE
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>3 implied acquittal : an acquittal of a more serious offense (as
first-degree murder) that is considered to result from a verdict which
convicts the defendant of a lesser included offense while remaining silent
on the greater one. B implied acquittals 2T JEHE - —FAFHIE - Bl
SEXBEBRE 1739 (tlR) - 2008 £4H - B 36-38 -

>4 The State, with all its resources and power, should not be allowed to
make repeated attempts to convict an individual for an alleged offense,
thereby subjecting him to embarrassment, expense and ordeal and
compelling him to live in a continuing state of anxiety and insecurity, as
well as enhancing the possibility that, even though innocent, he may be

found guilty. Green v. United States, 355 U.S. 184 (1957).

35



2 (BB AL S AP BHEAE- HAFRET HAES

FEFE PR ER > ¢ 3 WO F AT 24k Bk a2
T % Z(benchtrial)™ @ 5 & B 2|z % 2 g B R RF A %Y
At 2 g TS G TR B IR % B (deadlocked jury) 0 E F T A 4R Bk 2 2]
Ao BT A E T D N T BERE B bldog e 2
BRI ESG O T R TRAEAER BT A F LA

HREFFHET .

SE I EZBRE B RBTHARFE o XL FELRE
LR ERP F R G EF AR g R FH R
FEEE G bl RERFEE  REF T RLEFL LG

T 5 AT E A AR @A LI ARE TR AR fk

K=

2= E‘Jgéif@‘,—%—— hungjury (FlR B 42182 il 2 1230 )

> SEEEH (bench trial) 5 AR EELEMEREZEBEN SN ERRKS
BEEIER  HEERESENRBAER -

° EEEMDERAS  EHRBEEVREFRAEASEIRE

>’ United States v. Morrison, 429 U.S. 1(1976).

*8 United States v. Martin Linen Supply Co., 430 U.S. 564(1977).

*9 Sanabria v. United States, 437 U.S. 54(1978).

%0 Richardson v. United States, 104 S. CT. 2081(1984).

oL FEHFART - MISRUZISEEA 12 BREES (jurors ) - ZNARRIER
fl - RZEWNERZBEEZBEEEH IR 12 & - BEFT &S EBkES © B
EEZREDR 6 B RHEEHMALEME AlRRE 2% R Bilu v. Georgia, 435 U.S.
223 (1978). HIt - BITMN AR ZBEEBAZER 6 212 A -

2 FEWER WABRZERER—BIRTE - BMTESZRA5  BEEE6
ANARZE  ANEERER—® 2512 AZRER  1151-10t52 - 9th
3HZBEOR - BRNENREFES - Apodaca v. Oregon, 406 U.S. 404 (1972);
Johnson v. Louisiana, 406 U.S.356 (1972).
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BILE SRR A EEPMAAIERIINE A e A L E et Y
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g FE o 2010 & 8 7 o 15 F M TN HungJury » — B fa XA
o & E 2011 # 1 2 £ A T AR L EGE

A2l

e

bR E R A F et ] T E B 2 T

® mistrial BUBE  ERENBENRRTIENE A RREER  BEE%
EHER  [BEENEMESEPRINIT - [BEENEMTEEEPEALENE
AREHLIRBIEE %A%U s ZiEaR  [BEEEAEN —BRAES %Eﬁ’fﬁﬁ
ENEMEENRRE [nB|EAUEFHEEERERZRER[ANM A BIDE
EEREAMAELEA -

 WIEFEMBHEMALIEEEET eI ESREREHRE

M BHEEHEREZRY -

2009 F 1 829 H  MEHFERLSIOERE 0 ZRY - BEEHE  FHA
L HB#Z5(Rod R. Blagojevich) a3 B3 20 FRBEMHEZ) FEaNE - N&
— I REIMN R ERET -
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A2 (S Ak F%%Lﬁli‘ FEPRF-Z2EOF L EFITNAE
ﬂ'tg'lijri\"ﬁ Be DPA-G 0k o F)pt o T Bsg ek L PR - AL 7 4 N
B o it dedk R ELE B SIS 3 PR
PR b RFAIF R T e AR EARE S 4
PR A R %A xﬁ;jﬁ—ﬁ A THEREAEE AL
(insufficient evidence ) | ™ > T B | i K ¥ak o Tt H» Fw £ 2 7 ﬁ‘q\
%ﬁﬁ“é}m 68

% Burks v. United States, 437 U.S. 1 (1978).

%" United States v. Ball, 163 U.S. 662, 672(1896).

8 WEHATNHRTILL LR - B ESREIR YR E AR HR O 45
(affirmation) - #{#H (reversal) ~ SEIEE R AR & [0l EE % (reverse- and-
remand decision)% - FHELIR - RE—B LGV EEEEN - BMEHF
HBI—EFHR - TN ERZBIEESBRIENR  REHAFEARLSR  ERL
BF R "AEFHREAEHN - FHRER —ERREF -

38



¥ o8 EERIGEIRI]INE IR

E FoBRGER Ty AL A FRAEFRZ - > BB FH AT

ZRox g ok s 02 ] eE F % AL (dual court system) o & BF f#iE—

Lo R FrREREL c g EFRIEURTAER 0 KD 3BT
WMAE R A B v A B et A s Y A—'~(1776)L7f
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Sk i 2 s A B R R A A R g I AR
SEMoEMEF MU BHMMAEHE NG 1A BRI E T
Eméﬁ“ﬂ*ﬁﬂnlﬂﬂﬁﬂﬁéﬁ’ﬁ%%ﬁwwgggj._@%;

¥ % % % (United States district courts) o F Z]7# e 2 £/ d 1 =/ F bz
FEohB A Sghk R s AT 2T R O RFEL LT
?:&aﬂoiW%mﬁw—r%%@%%ﬁqk> ghes (D5 £ %2

Ji%\’% (2)i= 1776 & £ R jp = -\?-FFFEIA“NE%JJ:W/} i%%@]%

% 13 EILEERMEFEREE ( Massachusetts Bay ) ~ FiEHE ( New
Hampshire ) - Z8/5 & ( Rhode Island ) ~ B /53k5= ( Connecticut ) ~ Z%3( New
York ) ~ EYJAELE (Pennsylvania) - #HZF ( New Jersey ) ~ fEHIE

( Delaware ) - SEEE( Maryland ) ~ #&5/E82( Virginia ) ~ b~ Z&% A ( North
Carolina) - m+#E#H8 ( South Carolina) - M&J&A5E ( Georgia ) -
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FIVEF AR FBEVEG - BEFER LY AL EE
(Oklahoma) #? 48, 3. [E 2T (Texas) P § & BE B 2o > & f hg A
AR T L ke

HJ-]xmpta% K/z’}—if‘r’m;__@iﬂ? —%m,nﬁ;%ﬂ%/zg?\ﬂ%g/z
Peehd 2 gk > B W FRE R Em ARG AV EES
PEE, FEARDAINGAFTRE PRI 22 Bl EF Rae
F|E R E LR HE N F R R o ¥ b R e B o
ldc¥tiFfa B Fla s fipd El o 0 F AT R R E
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9 Carp, Robert A, Ronald Stidham, and Kenneth L. Manning. (2004).
Judicial Process in America. 5th edition. Washington, D.C.: Congressional
Quarterly, Inc.

11791 EMBIEAE TBIEREAR T AEAR B FEENARZ LS MAHE
NERBLZIMNFAR - (The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.)
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1969 # Benton %

A b oA o B IR E R H] 53'*11"7‘7&‘7 *AHIE I o B2 2R 1868
EBINFE % L w2 1 % (the Fourteenth Amendment to the United States
Constitution) » Pt ¥ ;2 4R/ 2 T X REif > ¢ BT gL g | &
GFUEECHE AR H T AW (e B BEERE R kALt i 1904 & Keprer &
wpa/é{’;"?fﬁ’fﬁ’*g i 8 i 4z b ’?’\/z‘m’?#\iq’fﬁ' | RAPEN =S
& Fu e 1937 & B8 28 i B ;A e Palko v. State of Connecticut — % § ? v 4
5 RN AERIRE & B &) T F 4B 0P d (ordered liberty) | > 4P
AT R PEIHIR- > FJpt LW R 2R ﬁdigﬁﬁfgé |20 HE
BIBRTHER T EHA= "o &1 1969 £ > BN 2 i
Benton v. Maryland — % > dp& 5 2 2 F HaE % 2 F 2 2 B
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O RS AP RReEE -
3 Palko v. State of Connecticut 302 U.S. 319, 325 (1937).
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> Benton v. Maryland, 395 U.S. 784 (1969).
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B 2R o R - ek R A g B o oS B 20 ffe Y R RHo A
2RA o A FaEF ) VL AR ) DE 2R ?1959 & 5B
2R B 7% ot Bartkus v. Illinois — % ¢ ™ 5 vt 4 ek Agn i 0 Y e
Eﬁﬁé’ﬁﬁi‘:}ﬂ—ﬁ? "B S 8 (dual sovereignty) | & 7 LF A E AT 5
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BEAFEF 2% 6| 21 £ (Rodney King) % i 5 1991 & -
LEUBERD 4B L FRGE S

'8 Bartkus v. Illinois, 359 U.S. 121 (1959).
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HoZERS Mg A RFEe U RATEL L ERRE
Beofede Wi g B AEY 3 2L ALV 1 FARE R FER
#E fad - Rl o (5K 5 BRERF £ IR (United States Department of
Justice) €42 & 0 A3 F - £ F 0 1iE K B 2R X 48 B (violations of federal
civilrights) ¥tiz® & & Z 444727 - 1993 & 4 7 17 p B84 F 2 Fn

gL ? cha L kG 5

IFR - B FARA BAAGEF A AR FLRE LR

8 1991 £ 3 B 3 HWF® - —B#EH T2 A Rondey King B&i#B - &
REUHERFR 4 EEAEEREEH  WHEFLURT - BEERMBNTT
RSB FENERETKEZERE -3 5 14 H - KBEE@EZEERIE
s 4 REZRREFE-FFE 11 B 26 HEEEE Stanley Weisberg & E 18 5%
EMERZHAED Los Angles County 88 Z[{J#TRY Simi Valley &3 - Simi
Valley 2— BB AFEERNTE  TEGINEEMERERZEEZEENES
AMMFRE - 1991 F4 8 29H - H10BBA -~ 1 BiE - —& T =M
EAMNEEERAED 3 BREEE - 5 1 3AEE  BEEEAMNLE—
HrVF R (deadlock) - SEFRE/RE - BE 2= - W AHEZEEtE
SIERBARE - ZREVALEBET2ANMMNEEE - URESMNESEESK -
7 EEWRL - BT ESEA 6 KHNEEP - B 54 AL - 818 2000 AZ15 - #

8 THERNERY)  MYBEXROESE 10870 - SERENEBARK George
H.W.Bush Z$1 S B &R RS - Bush 8B4 " HAA ~ AKX
Barbara ~ UMW ZFHE@EEREAEEE - SRERZBORAKERMABAR
BT RNARTE oo REN1E - BB =EER( United States Department of Justice )
EkNEZwEEEEREE  BERE—F8  LUEKRBFE®ESE (violations of
federal civil rights ) #1382 ERIEEZE - 1993 F£4 H 17 BURBHK
S FR ih & A P P 2 B ¥ H R AI M 2 # & Laurence Powell #1 Stacey Koon
HRAE  ZEMARFAEBHREM 30 ER - SMEHES Timothy Wind #1
Theodore Briseno RIE#I#3E - Linder, Doug. (2001). The Trials of Los
Angeles Police Officers'in Connection with the Beating of Rodney King,

source from
http://www.law.umkc.edu/faculty/projects/ftrials/lapd/lapdaccount.htm
|. (accessed October 27, 2010).
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52 o BHZRE B 2 a3t 1985 £ £ Heathv. Alabama — %73 % @ &

\-,

& 3 {# & P(the dual sovereignty doctrine) * » %] — 3 7 (the same conduct)
MF S BUARAT G EFMMEE ST B 2 BE LG E L
+-

iEA e B Heath % > 44 Heath £ * & & § 3 BT p e ek 3+ o kg2

\\%

R R BT FEIPET 5 Y (Alabama) AT A e RERE BT
T o fP A e & Y (Georgia) s N B B IRAL T A B o AL

ERIeLMAF R RIRE ¢ P A & 5o 3k (malice murder) 0 1M 3%
B B B o {5 K > Heath Tl — ) (7 AP % B X X 3
EFE DT § A B iE 5 W Heath B 3T & 55 ' cdufiH(claim
of double jeopardy) » I 2| Z_Heath J° 282 ¥ A % (murder during a
kidnapping) * & it 2| o P37 5 ~’+'ﬂlji _} %% [ (the Alabama Court of
Criminal Appeals) % [# 3> = 5 V' #i B /% [s(the Alabama Supreme Court ¥ i A
- g}m’ﬁ B X4 o Heath } 3/ I BN B [ » BN E B E A" H ®
Heath BF & £ '& sk 35 C RBELLERA > 4% 0HE - 7
G (asingleact) i & & Blenzza glika B Mook B
(peace and dignity) | F¥ » A B E 'R h2 2 & g P AL EWF w5 B
7 e e Bt (has committed two distinct offences) © iF * B & 1 R B o B4t
AT - B Ta LS AL S B FAN TS B
£ (separate sovereignty) ° 4k ¥ 3 B EF R AR p L P
B A2 AFEF TR EEE R Fio L VIR B VR
ﬁﬁviﬁ%i%%%ﬁﬁﬂ%uiﬁlﬁ&%ﬁﬁ%iioi?i’
Ao EREEY 0 2R3 0] B2 a8 Bt e 50
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ViR - R TR W R
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“F B M) A F A e e
AR FRAFFH A FaH e GEF REd 0 2 TRG L

fo

% Heath v. Alabama, 474 U.S.82 (1985).
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e & FEERD
FREE R ERE AR MR g B - ERFEF DG -

B2 EE @IS VER kY BRERETF E 2 W (twotier
trial system) » L FFAL L T RE # 2 F B D (bench tria)® 0 AT PRE P
B2 TR FRE - X % Hl(adenovotrial) 0 d F2 % B F L (ury
trial)” o 1] 4e & fiF ' (Massachusetts);2 £ » $8 4 $F R4 plck & (3 &r%p{

) 2 %ﬂ MLEEBRREFEFLNET R Bkt EHRRE R
B & L 13 3 > Pl F3FiRid ¥ARR L o BAcR L ERIZ T F
Z) > F_H ER P F i Fi(county court) 2 Bk 1 HE W T £ [(municipal court of the
City of Boston) % I » AL 2 # JRA|A-FF > 5 8L =t d 12 B F 5] - Flpt
AL E RS 2 % B 2 Fu(superiorcourt) > @ % = F R G G R EE
WRIFF2ZFERE KREFEPRFEEINER 4ot - BF R
CEREFF oMM R ARG NIRRT O REAE - ST
FHI R AL AFH BRI XINERF o oL IEFBFLLGE
ab BEAR o R Ty Ay D AR IRA N PR P F F (trial de novo) e B
~$T,%%ﬁﬂzviﬁgzgﬁzw#nW§%i%%ﬁi;&zﬁ%%

¥R

Ehi

£ R e A - R B 2 B R

7?5\
‘H“*

L REMAMME=AFINBAGE &V LRERSARZE B —{ED
BRER  ME_BNESERESEEE - BEAORDHIMN - LR ERIE
M (South Dakota) - ¥1BEMR FEMEREER &R ZMBEBRBEMA L LHRE
- AT _RHIRERAES - RE—EEESE -

YA ERRESEIATCHEAEBEACER -

8 Volkert, Adam N. (1984). 'Fifth Amendment-Double Jeopardy:
Two-Tier Trial Systems and the Continuing Jeopardy Principle’ , The
Journal of Criminal Law and Criminology, vol. 75, No. 3. (Autumn, 1984),
op. 653-672, 653.

8 Massachusetts General Laws, c. 218, § 27A, and c. 278, § 18 (Supp.1975);
c. 278, § 18A (1972).

8 Justices of Boston Municipal Court v. Lyndon, 466 U.S. 294 (1984).
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B € >t 1970 # i3 #2=| 3 7737 /Z (Criminal Procedure) » #f =~ Fc i ( T ie &
) SRF R L R R - R AR R AT
BEE Bre 0E A0 O ks ke 2 B W < F2 % B4 PR(indictment) £ —
A5 4= 2 (information)®® » B 2| A-{8 RIF¥IE - B3R L Frend Y2 5)
BT E e R kA 5%87 R R R
(suppressing or excluding evidence)™ ~ 3 B drde $» 2 4] » dojg RF P H
AR B T > P EEEN AV € 8 5 (material fact)”

2_F B 23 5 (substantial evidence)%-ﬁ s (B bRkt Ae b o

8 iR AAREEE R (indictment) B — A% #B:F (information) - AFSEEELR

EEAAEEERHWHAEEEEFEZZIENERE (true bill) - @EE AR

tEEf - —EEERRI AR REDIBIX BREE IS BT - EAE DM mEE

BREEEREHLDUL AL MAERAEEER - FIEHTEFROERALK
BEBEIEE  EERAXRBEEFNN  ABEEEFRESERERAER - —MRIEsR

AR ERSE -

87 USC Title 18, Part II, Chapter 235, Section 3731(1).

8 IEHESED  AERIBAINGRERE - #RTUUBIR -

8 5%’ fact material to risk’

0 EhE— %;ﬁ%;}zﬁﬁi\sﬁiﬁ BRI EBREMHNABREE RMUZHE 4
AR - TERMIIEE(scintilla) - BHEEBR 7T ERIEMA - REER - F1R

¢HE§E’\WD

9L USC Title 18, Part II, Chapter 235, Section 3731(2) .
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FOLb R R BEE A IEISZ LT o 195 F MmN R 2
Fech o) T BEE B | iFAR2 T A% 0 BAcde @ Fd wEF F2 4
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B EATER
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2 YA BRHRIEIETT T EBRIFEE  (pretrial motions ) B TEBE

BUEHEESR J( motion to dismiss )" B FBFEEBEER 1( motion to suppress )" &

FAALIBIB/N 1 ( discovery ) SEFER - Hp 2 " BFEHUIELE . St HIEHRE

KB ZER  REBEERAEHNEER ERE2FERUAE BEERD

REIEL WA ABRMHER ZENRSFSH - ARURABEBRAIER  BREE

Hik

% Serfass v. United States, 420 U.S. 377(1975).

* Crist v.Bretz, 437 U.S.28(1978).

% Israel, Jerold H. ; Yale Kamisar, Wayne R. LaFave, and Nancy J. king.
(2009). Criminal Procedure and the Constitution: Leading Supreme
Court Cases and Introductory Text. New York: West Group. p. 787.
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P ERZEL 2 FRT oo R ZF HER DA77 372 2 {4
bR 20 1%’%‘;%‘5)2 %?5 ARz EERINA TR N

REFATU I F - 2 Bl BT HER IR e Y
-2 HMERRY A 1‘773 ’flj;{,’;{%%}'n]i_} FoERE L@
ARV JE FFIRTE A2 g 5 o

R FPERBFF R E e PR A w2 A UG
BARBRERZF b bl G R S B GR
22 VR ERBEFEN AL BRI BRI R DL
v 7 4L | (pretrial orders)# 42 F 27 2. b\gg pL ﬁ %‘Ilj s A2

1_.
Es
g

Sy o FIE LSRG F WAL T
AbRA R AL REMNERLEZANE A LFERBTHAS
SRR Al I VS AR EE AR S A S s el
R BARZLZ % 2 ARG TR RORT R 2 FANEL
BRI iEF 2 F 2 R P13 T B % (jeopardy) | 1 fdp = EAR S

% Poulin, Anne Bowen. (April 2008). 'Government Appeals in Criminal
Cases: the Myth of Asymmetry * , University of Cincinnati Law Review
vol. 77. pp. 1-48, 14. HEIREMBRIFERIRER " A2 2 AHHE LR
., Mk - YmEEARTISDHEERGEZ L5F- SBASAHE L
AR - SAAT) - 1503 H8 - 2010 8 H5H - 2-3 ik

52



Bo'e oo AR Z]‘*u«‘fjf TEEREF L HmBFA2L % - X £ (original
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jeopardy) f$ > 7 &% T%i,ifi» - FEFLMERLTZ S D XA
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ERAR FEER RO —,-:/2‘% Bl - pRFo T BE %~ =
B oo # WA d B (England) ~ = fi #7(Wales) ~ g+ j# (Scotland)

e € f  (NorthernIreland) = B3 ¥ fe = o H ¥ m L gFfo= fi 274
dRRA TR A ALY o FFEE (common law) &
SRR

Cd2RACEE ALt 0 F AR L (eivillaw

system) VAR 5 A FRRAERRFAANET = 240 F 824
BooipfdlRFAPT LA DEL > HAEE S BRR 6 G F AR
~L R o FY s BRA - BRUSHE 2P ZB2EFIRATS T oA A

A4 ANFRFIOSE ST FH A

A E JE Pk Stk d 5% jE P (the Magistrates’ Court) ~ ¥ %% [ (the Crown
Court ) ~ B 2 ;% Fs(the High Court of Justice) ~ _+ ¥ /% F5.(the Court of Appeal)
frd % 2 B2 (the Supreme Court) & 2 o J5% & a8 7 F A& % e )
2 A E R e F Ao 372 % HHE > #1277 F (indictment)
RASD W R OVFRARGFPNE R RYS - PP R X L%
FE et REER S UE BEFINERE R

)

-
PR E R R R REF R PR G B e b 2F

22 hBEREARR I HFE R L EREES -

REFEE TR R ARG R AR SR R E PR

BEHFNT oG8 2w E S P % (summary offences) ~ ¥ 7 J° B

g\x‘i

(indictable only offences)fr = ¥ j= 3k (offences triable either way)’’ o Fﬁ 5% A

7 civil law system XFERSUGA SN EFB A% - B Justinian 2% " R
Rz (Corpus Juris Civils) s BEZRIUEZBREEFIERE A

% H13E T 57IE SR (indictable only offences) @ o] JLSE (offences triable either
way) - FUlE -

9 The Criminal Justice Act 1988, s. 35(9):
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4y

HE A )° Bk (minor offences) > B4 W B T ~EF W RE > d J5F 2
Pz ff 2 A2 o TRk kY B MF 2L

offences) » BildrsiA ~ B HIME L E » T E R d § TR R EFALFERE

3k (serious

FRV VAR EE A B R REFF LT ML GES LR

Fuz 3 ¥ 42K (committal for trial) » o ;5% ;2 F $7RE kdp 37 3

(indictment) A2 37 e v 7S X 287 F & > MAEEIF- > A F G o
¥ v 7 ¥ F

B R R TG L R S BRI A R e in

R < & R o SN A [ RS C R T S o S P

ZEBA B o AoRE FEEREL X E T VERTHBIET 2 (decline

—

"offence triable only on indictment” means an offence punishable only
on conviction on indictment;

"offence triable either way” means an offence punishable on conviction
on indictment or on summary conviction.
10 e S REAEREENSI -
01 S ABRANARA L 2 S - BLIAKRE(indictment) IR B AT AR
XHBE—BNEER  URIELLARN LEEG - DURaZERBIENEME
-
102 Sprack, John. (2000). Emmins on Criminal Procedure. ( 8" edition).
London: Black Stone Press Limited. at 176-177.
103 1987 FEHIZEE 5% (the Criminal Justice Ac 1987):8 31 THTEE " R &4

( notice of transfer ), HIE - RBE—HIE - EHREMEHRNEHFT - BEE
AL ERNTREMAE - Mol BERRUBREERN ARETEH - &
BEENENERE BN ARRENEERBEF Mo SeiSARIHEIE - i
MRS FFEARIE - M1E 1991 F@MBIIFIE E#))E(the Criminal Justice Ac
1991 - EEHIEEANSEENEE 7 EX £t RENERESEEAMHEIL
ZhD ARRREEADEAGNBEEEH RN PREREMRRZE  WHLIEESHESR
BRI - REE O MUARB LD ERNEEMEERAER ARETEH -
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jurisdiction) » @ #-% 2 5 #& T 2fxd B
\24\.‘.)1—:% E f’l’ % IW E]

)ﬁ*‘/z‘rml; A )"F%_I_Fr- %‘Eﬂ" °

7

24
X

SEFTRGEBREBIL L TR ST E
THAFERLDG RERAI T2 R OFERD REREFE -
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o8 AEFVIR

e R R A2 R

b e X 2B L B EARR ) ERZ DX FTREFAEE
Flpt i AL BB T2 FIRARS 0 2 WV 2 AR
o R EHE R R %@&4:_% Fre bR AR - A g Bkt
o AR B B frehd) ¥V L %% &2 B3 & A fe(the Queen’s Bench

Division of the High Court)$& 42 + 3% ; ¥ — it § 2 a3 & 4 edk

1".1":1’/‘:"? pES P?D':"f”}"“jr"??ﬁt J’)s 2 Wﬁ»'\‘i "+ ?%.—T'J Fm°7?}trvt’:-¥
B o B S & P e ) A (sentence) '™} 3% 0 ¥in % E Fach R
3% ]/ (conviction)» B A 17 F 3F o A4 A B FF > HH 0% F T Bk

Bz A By 2] s 3008 b 2ET . Kf 3 ;&Tﬁ Skt 2 @E 2Rl

WL d F i - BRI pririn- B(F R AT EREFT DT
AR 8 T E P cote > 0 2 AR A B LR 8 BE B gk
4,) > FRIE L & Pl (case stated)' S N P AR R AR A A e
g

Ae 1 }%' H) -3 % 4k $F(wrong in law) 2 AZAX B 4 (in excess of
jurisdiction) ' 5 FzEImd e @ A g U H A NG KA 0

104 BN IR

10> The Magistrates’ Courts Act 1980, s. 108(1).

1% The Supreme Court Act 1981, s. 28(2).

107 == ¢ kit (case stated) 2 T RAR D LA - IALARAS S AR -

BEN—RBEERS  NAEREAPERARZEEAESBEZIE - UK
BNUARWHR E RS ARNAEREE  BE LA AE N RAREIEZ
EEA AR REARRER

108 ﬁ_téﬁifr“é ( excess OfJUI‘ISdICtIOﬂ ) EERRYNEFAEFETEEHEESR
BEAET BEBAREMNELHGSIETHNRELRATANBH T HEER#
PR -

199 The Supreme Court Act 1981, s. 28(1).
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2.HI R Z A BRE ok BT R E A N b 2F

(leapfrog appeals)¥| B & /& P X J& A e 12 ¥ oag 1R 2|35 2 24 35

AZARE IR S ¢ pramd o&ﬁﬁ#ﬁnﬁé?mﬁﬁﬁﬁﬂé%4W%
B3 e g2t 3] FIRt o Ao R AIa R E T LB A
el T g g 1% }a REREN AR s g Fﬁx PR sy @ B iz ik
o A B ERAAE TRER AT R SIS SR A

Jit o

g
Ll

&2 bR i

Tk A afct L E R A A FE ALY B BT 2

2_ & ¥ (serious offences) » ¥ 742 % 0 Jpd B FE PR ik AZTRARE F T
iié?gﬁﬁmiﬁiﬂ%ﬂkrkmﬁwﬁuLm*’*k( b it ) o

IFFRFEIGFREHE TRFH L R LG R LA
%zq,gkgﬂh» el A F iR R A B - 2
EHEGTEEHE T FEAE T LIAFER T BRI
Flo RERDFTERATEIR M A G AR R 2 Hh

m

8 B A 1Y S AF (confirm) > T (reverse) v % { (vary)ip % jE a2 A ¢
A

HE RIS TUHE R L (Blr TR G R ERIR T FIF T E

% (remit)  © B T fachis B H[A% "AHERLES  RP &
4o LR 2k R B 2 5 R R 2P U R
e E S| F FARE ST FRA RN F > 8 R

110 The Magistrates’ Courts Act 1980, s. 111(1).

W ZEth Y FRREAREESSEAR  LRERSIORRERS -
112 The Supreme Court Act 1981, 5.48(2).

113 The Supreme Court Act 1981, 5.48(4).
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BRI

“f TG R B L ¢ 5 AR A 2 e B oA 3R
FE R DA F 24 F(wrong in law) 2 ig%\’g X (excess of
jurisdiction) % 32 d - W sF F F M X AR F B3 A fe(the

-

Queen’s Bench Division of the High Court),ﬁ-% PR e R AL TR N
HHEZ A AEp 2R S i RS rHIsT R
FH ez FRIREBTF ok 7R AR ErkxEpmat S N R E

~2

EE I A e © dow it o

BEERI BN ez P IRE D EBES B R A B E R 2 B

W FEA R DR E PRSP RE TR o FILR SR 2

J fete Few 2L MAE s feh s AR L0
H

e R i ) g B R R Rk
BET LR EIRE R NI E v E gt

SUIRIESE =& 1 PE 4
B Bk g B 2GR B N B Y B BRG0P B AR

(the Supreme Court ) o + 3732 d 11 3%

SEER P 3d AR

< 1% iy <"’3{‘ 7_* =R ’EE'IIH"‘ SN

PR =~ 116
b -ﬁ‘;’/El'lji ‘g—')"F o

ke

114 The Magjistrates’ Courts Act 1980, s. 111(1).

11> The Supreme Court Act 1981, s. 28A.

116 The Administration of Justice Act 1960, Charter 65 s. 1(1)(2), as
amended by the Constitutional Reform Act (2005 c.4), Sch 9 (1) Para 13 (2)
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BRFFR- F AL PR

8 Tk a2z — F 2 3% 24 (conviction) » A2 xg'/i*ui & B® %2 (a question of
fact) ¥ ;= = R® 4 (a question of law)® }F 37 % fx Ji A RedeAs bR gtz
"B e RBEFBMB I T oA L g B B REe IR PE in
(ESE I fi'vii”’ﬁ B FREOE TR g T 5'”%‘;]31" P Eiiﬁ»iﬂk #*
MEF (DR ARy BfRfpirend e 3 5 L& K57 %
(D Fp# #HAGRAE R > i # 3 T Ao et e g
PR AR E S L At S PR BT R

i
FA %t F Mg B4R Do

A 7 8 H e g B P2 ] F) B (sentence) 0 b PRI 3FIE Fo 2

-
:wgggﬂ%@qwgﬁﬁ;ﬁuﬁ*g,Vwﬁﬁqﬁyﬂmj %jﬁhﬁ
o BRI BRI e m RS B AR EZ&W« I

miﬁmoﬁ%ﬁéﬁi&m%éJﬂﬂLﬁLF%’¢mav¢u
ZETE D e P R B 2R a2l 3F F (the leave of the Court of

Appeal)121 s R P RE el R R o

B-F N R ¥ ]
PRI F AR F R AR AN b RsE o TREEE S
Fl, o RAF A ELATHESy > 7 EF L FER TR B

BRI o e d AJRE I A H N FE R BFT - BNEREL

(d)(D)(2).

117 The Criminal Appeal Act 1968, s.1(1).

118 R v Forde [1923] 2 K.B. 400.

119 The Criminal Appeal Act 1968, ss.9, 10.

120 The Criminal Appeal Act 1968, 5.9(1).

121 The Criminal Appeal Act 1995, ss. 1(2), 9(1), 11(1)and 11(1A).
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Ro@jgﬁﬂ%mjﬁé%%#%nﬁﬁﬁ’ﬁiL-a?ﬁﬁnﬂgﬁ

o s #F55 RT 2 FF C(DEZEBREET L (D37 &K
LFF PR (3);2;%_1}7? AREBIRE AFES@A)REP AR
GERG 6 ﬂﬁﬂ%moﬁﬁi’iﬁk%&o X AT SR

L FFOPHF AR FE o8 2 LR F A #Bf’&?ﬁf‘%’ﬁ%
THRERFRELRFR MR FRANFmOP L 75 il
FoRFRIRT o d 3 F R A K F R SR G G IR
PRz e € 4130 @ 72 1 £ (the interests of justice) s 7 & » FLE~3EIE Py o
P ] IR T T R N R S ST
Hlom A Ed FRFRp AT MR ER RS- B2
oz B -

PERRA G R FAT A TR B SRS R AAE
P L2 PSS (TRIBFE) ¥ P RBELER
4

Hﬁ%}ﬁ%?oF%mhmeﬁﬁﬂ_ Fedt LI o d E )

Z (the interests of justice) & & » {8 ¢ £ & % (to order retrial)' > o % ji- % H_Z
&4 ég,r%@u@f@ i %@@@ﬁ%ﬁé@u£%ﬂ*J

2. 5%
FiElaf AT %\%i%/?"k’ {&%—ﬁ/’fﬁi#!ﬂpﬁm"ﬁ%&r#
SR > FA JIE R L E L R 2 E 2 A § {7

-t Fmpf&m _ )%#)5

2 g
Bl @ ok A 4 2 B E i di | B P A For A WA L AR

122 The Criminal Appeal Act 1968, s. 23(1)-(4).

123 The Criminal Appeal Act 1968, s. 7(1); the Criminal Justice Act 1988, ss.
43(1)(5), 170, Sch. 8 Para. 16, Sch. 16.

124 The Criminal Appeal Act 1968, s. 8(1).
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AEREBRELEN c THRL FIRYE FIERN T2 s P IRERR
éiﬂdﬁ’?ruﬁﬁﬁfw#%&gfw’Fﬂégﬁgﬁwgpirz@%
j—rpﬁ;& —r’\}’g, % j__, ﬂJ125 -’ﬁ jZ. F o w _& er J}‘L L’f’JI"J'gIJ é’_/iﬁ ',"irfj—g IHJ

FRIPN PR B E B RO

tHE BRI

FE PRI E A e H o S ek L R AR IR o 1 3
BB A PR 28 p P ow b R AT T
FWERF A IR EFFEMYH LA ENEHE - <3 £ 8
Mo 2 30 BB ERFILE o F B IR (leave) 1 B 3B
RS VAR L R AR A ENB v 28 P
BAREFHT T ANEFRRFET LT DR 2

g A

THA BRI BREA ] R ok B R B R 1R 3R

Plo plz 3 e Berngl 2] » & J2 2 JRISZ jF )il m F 359 5%

12> The Criminal Appeal Act 1968, s. 11(3).

126 The Criminal Appeal Act 1968, 5.33(1).

127 The Criminal Appeal Act 1968, 5.34(1), as amended by The Courts Act
2003, s.88(4)(5).

128 The Criminal Appeal Act 1968, 5.33(2).

129 FEmARBD FRRER - BAREES -

139 The Criminal Appeal Act 1968, 5.34(1), as amended by The Courts Act
2003, s.88(4)(5).

Bl R ESAm T EED ENRSHARRN - RERREERLHR - AR50
e L& - BRI MUB 2 ERENESHFAIE LAk EERE AR - 1B
E wERRER N REEMNSFHARBENERMEA - WERESHFINE
= Aol EERAR R S E5F - Al EER AR EHIAIRRE  EEERIEA
A 72 REHE 4B LARIEE < BSH a A BT S IR EE A\ fREE =RV EL E MR LAY £&F -
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o> X 2RO Fi2faend il w3 Al et 72 %2> W2 PRI

HEthn BEI R I At r2 kdod Vb R

7

B PR T RN e RN R F R - o B %

Fed o P Z R B2 H- 4 R ﬁé'ttﬁv;;ér;;;g,)w;gg%
e B 2 failaio— 2 EAFERY 324 B FlaFvy }
;&__%11320

132 The Administration of Justice Act 1960, s.1(1)(2)(4)(5), as amended by
the Access to Justice Act 1999.
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Appellate jurisdiction in criminal cases

B3
(leapfrog appeal)

¥ 3% J@ 3 (indictable only offences) ———»

]/5;? % )@ B (summary offences) ~ ----- >
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BERZECZVVELEREGRPI S Jx’ﬁ v EP P e
TR R AEF A FaE B A Kb dom ik s B RDEE E %
REPT 1T 18 ¥ & B igd Z2rmdihg T £ x o  fdiz9¢ =
© & U 2|4 (autrefois acquit, former acquittal) | 2. FLipFE B 0 2 b & 2 H
REEEREFAFN IR0 A8 R RZ T 0 REBT Y Atk
Lz fERT o ] FHA R DTS AR T 45
P

2R L RREAM A FE T ARTF IR ZFF

%?
\ W&
e
o
E:0y

=
2. b B AR S Bke 2 "4 o 1968 & 2 F F 3772 (the Criminal Appeal
Act 1968) T R E_» F FHEA X
Court of Appeal) e 4= + 27" » & Hh B F 9 Fif Fa2 @ % )42 2|5 2|
BB Fea TR FIEIRZ AR KRR
A B o ¥ - RFLEE A TR A D
M2 AEEFAFH WA FEY H vy 2 T

DR F PR FLFEF R LD FREF ] WS E T D

ﬁ%o&{ﬁﬁiﬁﬁi~%%ﬁém’ﬁiLF4ﬁ7@ﬂkﬂf

B s R A Kb 2 e H o B HER L g2
¢

F% %‘;‘ Lﬁli\‘ /LL%E 4 o é—_‘_%j’;}'mﬁ;lj ﬁ’]ﬂ]]i % }l]
RS L ALY AR

133 Office of Legal Policy, United States Department of Justice (1987).

'‘Report to the Attorney General on Double Jeopardy and Government
Appeals of Acquittals (Truth in Criminal Justice)’ Report No. 6, reprinted
in 22 University of Michigan Journal of Law Reform (1989). pp.831-892.
134 The Criminal Appeal Act 1968, s.1 Right of Appeal.

67



TR Wit s BF I D HIRFR AL FERRLET 2T F 2
2 -FERFEFE G oo A | 2 £k in i £
Bh G2 AT REFEHEE 2 Fgi e TRFETE A
P A EREBEER S E R 24 7 7 fed RoE B )
%oﬂ&’ﬁwﬁﬂiéﬁiﬁﬁi’ﬁﬁﬁﬁﬁiﬂ%lﬁjﬁ’

- A AR

135 Office of Legal Policy, United States Department of Justice. 'Report to
the Attorney General on Double Jeopardy and Government Appeals of
Acquittals (Truth in Criminal Justice)’ Report No. 6 (1987), reprinted in 22
University of Michigan Journal of Law Reform (1989). pp.831-890, 887;
Regina v. Middlesex Quarter Sessions (Chairman), ex parte Director of
Public Prosecutions [1952] 2 QB 758.
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Srd RPRE2ZHBLELE
BiTs- B ﬁﬂiﬁi“"ﬁ¢\wé%vmnm'»’m%MH*L
P2 R B4 E (the Attorney-General ) ¥4 o A RAR 2 & % 1% 2|

ABP MR RN A A AT AP 2 JRET] ) R g B
S| dE s R AR ARl 20 B AN ITR Y A

(reference of points of law) 7 §2 A4 4 #7% 2_ & B Z[jA-K & » § MG 2

# 2 % A {8 (reference of unduly lenient sentences)f'| ¥ it 3k 4¢ & ¥4 2 eh

I‘l]»\g,J o

2ERERIFAE
BFERFHADAARMNIBFEAFF AL RTZFRLFaEL
Frood LA GEFIRT %,éf*mﬁ*’#”ffi’* *f’“%im*‘ﬁ i
FEF RS B FEREF MR 2 EREOYAG 83 R
MERXBFEPFAG h AL EGED P FRES R FEF D
ﬁéﬂ%%%’fﬁﬁﬁﬁﬁﬁwﬂﬁ%,Mﬁ%ﬁiﬁﬂéﬁﬂ%
B BRI R R F R B2 AR E IR o

“:?ér

w1972 & 2% % 2% (the Criminal Justice Act 1972)
AR I szlrag 22 2 ERRTRLSFE R F% 4

ETIRS
P
R
=
It
N}
?"IS
“\E‘R

+ & p(7' B RS SLE R
B SMA iR ) MBREE ’T? % ¢ & 4 ¢ 2 R 48 (a point of
law)$& =2 } #%/2 22| E 4 J(the Criminal Division of the Court of Appeal) ' %
B R R FERPRESNEF AL L TR - BRI %

136 | 2RsktR 9 BRES EE(Civil Division) I 4 EE(Criminal Division) - R
TEEERS X5 - BMTHEH  He5FiRMENERNEHE LREiERE
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FAEE AP R BB BRI R E G BB
BRI RBRET UEE NG R R R R
F R R E A K- iR e o G Bk D Ak R
ENERE DS RRECEI - R S o e e P S 2
Foted 4p 02 o 913 fo g 29 1 ?’r’,ﬁ'ﬁ“’i’%?r&ﬁxr’% ERE

R E 2 ER ‘EE‘«L’?’ AU SEN 3 % % oo

;3

F_&

H
?a??

VAL PRERRERRERIFEZENEG B Ann BN
W B3 2R3 a4 @S B R ER L aRT S
2 AL EEFRER LY o pE s I S 2 R

1A Pld B iEa kR o By AR - ROE 1972 £ E 3
AR wBEREFRLZERNES 72 R F 4 (the Attorney

zZ_

General may refer a point of law to the Court of Appeal for consideration ) » H ;% &

B 223k 2 —8BEFHR( conviction ) WSS HMEERIE(a question of
fact) A2 E& (a question of law) @ L&FABHISE 73 EZ 32 -2 L&F - The
Criminal Appeal Act 1968, s.1(1).

138 The Criminal Justice Act 1972, 5.36(1)(2).

139 The Criminal Justice Act 1972, s. 36(7).

Y0 HEMISERIEAE 441 BIRE : "HRRER  BREBUHZEBHGED
LE mesRRRERRARSORS ARIEREIFE L5F - o BIKEDAS 447
RR 5 487 R ZRE « IFE LaRhZ#F R - BRIRFVRARIR B EZMMAESS
THIRIN BN ARRES ; WERIDSESHEMAIE B hBHEW
SEANEZNEE  SREAREE  BARBZRGFRZEFESEA -
BAGAHNRERREEHRZA -

141 The Criminal Justice Act 1972, 5.36(3)(4)(5).
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* 3% 1968 £ 7 ¥ |+ P77 (the Criminal Appeal Act 1968)2 2. 2_: % 3 3
H) gk 4 {8 e b 32 Budk 42 3% (A person convicted of an offence on
indictment may appeal to the Court of Appeal against his conviction.) " % 3% 7 & >

R FRA ) R ARG AR XA R -

EEEZ /L AE

¥ 42 27 B (offence triable only on indictment) » & FTf~ § (the Secretary of
state) & ;2 P4 0 SF ¥ «JIFI T_2_ 5% ] J&% (indecent assault on a woman or
onaman) ~ = %7 ¥ X (threats to kill) ~ & ¥ A 7% 16 gk 2_ £ (cruelty to persons
under 16) ~ F it & Bk e R ik B 5\ ek J° F 5 ¥ B (offence triable either way)
2.%025 8 FiE 7 |- #e 25 E 4o & 7 i 4 (unduly lenient) »
f?F%mV)ﬂm’%ﬁﬁﬁ Fﬁ%%%ﬁm’ﬁﬁ??JE*
AR g R B P2 beorfge g AARA Y = L B
EREEFT AL ENRATRL TG RIS EEEFF R o
EBF L P wEREREM RN A A £ e F 2T 2 F

i E 5 %f-lr%@ 20 i 8 B T A G R 2 ) R

12 The Criminal Appeal Act 1968, s.1 Right of Appeal.

B HRBEREG ZIRXBARRASE% 28 BAK L5 ARFD - see The
Criminal Justice Act 1988, schedule 3 ; BEARGERFEZGTHIZERDER
R AR ES - AlEBELED -

M E—RERRARBEARIEIRFE(ndictable only offences) - RBFAE (the
Secretary of state)i% 1994 F1R#E 1988 FHISBETHIASE 35 1RF 4 RZEHE -
PIgE 119 sEmn S e e @ HI B 22 (indecent assault on a woman or on a man)
& Z 7 A (threats to kill) - EfFARm 16 5% 2 A(cruelty to persons under 16) -
PR ENRZFEIARILEM I EN MEARMESFBENHAMER
AR EE W H The Criminal Justice Act 1988, 35(4); The Criminal Justice
Act 1988 (Reviews of Sentencing) Order 1994, Statutory Instrument 1994
no. 119.
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el THAEE | o e PR R g ) TR AT &
%@%pw%ﬂ%@ﬁ%rﬂﬁmémiﬁm’=W§°mjﬁﬁm
2| Tl e w o bR Y R 2B R E SR
RS 2Dl b S = s R Bl a‘F—, % (guidance) > & F 77 [ » 'JfF' LU
A {% jiEm 2EFL 8 | (It must always be remembered that sentencing is an art
rather than a science.) 3 4° % 2 F St ¥ & A3 b g M| FF B (7 F T
%maé%ﬁ,’Eﬂﬂiﬁiliﬁioﬂ%@ﬁﬁut%mmy
should season justice) » «-+--* FPrE TR RLYEE T PR *E%LF' F

4y :‘{_‘ }'lJIHJM? °

FFERERFRAAARIFZELENF AL RBREAREIHTE
(2 H Tz R4 BY LB 2 I’%% LoRIFEIFER

JRFT cF V2P AN PR e AP 2 EFEE G -
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%Iw»

b
i
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e

Ji \
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<& & |4 (general public importance) * ¥ F 3FE LN BB F Al s B

d&%%%%ﬁﬁéwm’@ﬁﬁé%ﬁ°

195 The Criminal Justice Act 1988, s. 36(1).

146 A sentence is unduly lenient, where it falls outside the range of
sentences which the judge, applying his mind to all the relevant factors,
could reasonably consider appropriate.

147 Attorney-General's Reference (No 4 of 1989), [1990] 90 Cr App Rep
266; [1990] 1 WLR 41.

198 The Criminal Justice Act 1972, 5.36(5)(6).
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I8 FEmg 2 g
om ATiE 0 8 FiE G A el 3R ?iﬁ‘?%& BBRREIRY TR
¥ - F A ik 1972 # 2% % 2% (the Criminal Justice Act 1972)F 2 &
AT R B Ao 1 W H AT R Y - B E 8 B
SR BT A UL I WA e
(1)¥o= 2 b i & 1980 & 5% /2 B2 (the Magistrates’ Court Act
1980) > #& B F ¥ 1 Xk % Mif (casestated) ™ 38 0 F AT B E T EA
Jie(the Queen’s Bench Division of the High Court )'* » 72 5 &¢ 14 | 21745 % &
& F(wrong in law) 2 AZ A% & $Z4# (in excess of jurisdiction) & F FFIZd P
(2) a2z - 22" et R hinT 2B % > 2
A2 P IEA A TR l’m%‘ﬂ:ﬁﬁ ¥ 5 ik 1981 # B B ;* P22 (the Supreme

Court Act 1980) > #& 2 F ¥ 14 % & U if (case stated) ™ 3%+ 37 5|8 /221

W S ERAB=EDE - [REEHRES - BEEFHEE(Chancery Division)
MZK B2 kE(Family Division) - &I nEESEERAEETE - Z:T - EE -5
BNRESRSBUY XBoEBEEARRE  5E -  BRSNERAUOKEL
ARG -

10 The Magjistrates’ Courts Act 1980, ss. 28, 111(1). B H8% A
BRHARARMIBE LR - BMIEER - —REER AR LR - ARER AR
FI3R - olBEEEE AR EES FE(the Queen’ s Bench Division of the High
Court)fee L&F; N4 A EME  tES _EH I MUEARM S (by way of
case stated)BktE_E&F(leapfrog appeals) E &5 & A EESEE -

DL A AN B ERE SRR  BRERATAIBEETERE  FEtE
AR IR FREGRITESES(( 2REM 2 FEREEREESE AR - LiER
LA RBED ) HFIANSENZEZEBRETENEE IHSEEE55RE
TEMEYH EYEPEREZEADNBLHERRE  RIEHSEERE —8 ZH1E
WHETERE - BN EBAMRVERERBBHEZIRT - nFriREASE
MRBEURVERSRENMERZEE - TEEAFCRAM MR LN LRESP
HMEEABMEHNEE  RUERFEE  SEEER L ANRES - AEH
FREEmRIHEKESINENNER  RERAEEMERERN _EHR - I
AtAAZEME -
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B A Feo fe R R 1R et % 48 S (wrong in law) & AZ AR E IEHE Cin

T v = 152
excess of jurisdiction) & F 3732 d 7o

fﬁwﬁﬁﬁﬁjiﬂT&%%éj&%%n%%%k%@$§%%’
PWireh- BEaFL2 P FoHEFRY c K2 TF &G TP 2

TP MR BT R b Fik—@yl’s?m/zé‘—l’v% v AP B
R ZEL RS T AR TATARE (T
Bt b amap A el SRR e w8 G RET nY

L 4R R T AR R 0T S ArAgAR T B B

P ¥ Bk fa g T3

\

—

PR E2RI B R HE s FRGsEEIRA T FI

LIRS A RIBA L $ 2 %2
BEERT A 2§ = %A],J_,*g;;‘f*g’j FF 3] B B 2 % (the Supreme
3 & ES

132 The Supreme Court Act 1981, s. 28(1).

153 The Administration of Justice Act 1960, Charter 65 s. 1(1)(2), as
amended by the Constitutional Reform Act (2005 c.4), Sch 9 (1) Para 13 (2)
(d)D)(2).
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A8 B2 i

¥ FE R E A 2 B ik 1968 & 2 F F %% (the Criminal Appeal
Act1968) » ¥ % F 8 F 75 B 2 2 TR R R b A-ts 28 P
L bR %ﬁ?m’iﬁ%%ﬁﬁﬁ’%méﬁﬁﬁ%iﬁi
2 R A - 40 R £ & |2 (general public importance) > ¥ % o BB

FRFIEE e BT (leave) 0 BT 3B 2 ERARN - e S =3
By AT BB ENE L8 P b AR

T IMEFRRFEV I HRETE R 2 - E AT
¥ oeb s dew rit o & 1972 & 2| E % ]2 (the Criminal Justice Act 1972) >
I ERERFLRERLEELENF L RBLREHNEN RN
Flerik R 4L T uwr%mmiﬁaghpva’ﬁi&%%%
FheoaRRa FV2PANGZEERNEL - Ko RER M, ®
hgizlihs bl kg 2RF ag sl

= f > % > 3 Jk 4 J&(the Queen’s Bench Division of the High Court) Z_

Hes &R EE AT AP 2T E R L P ADF E 2RI A

Fer Bz B Ad %R BB I F AT A fel
£IR

B
Iy
=
lf_
5
—

960 & 72 ’g ¥ ;% (the Administration of Justice Act

1960) » & % F 218 + 3735 3 /= I (the Supreme Court ) P k2RI d 1y

1% The Criminal Appeal Act 1968, 5.33(1).

13> The Criminal Appeal Act 1968, 5.34(1), as amended by The Courts Act
2003, 5.88(4)(5).

16 The Criminal Appeal Act 1968, 5.33(2).

L7 FERARERE LS - EAREES -

1% The Criminal Appeal Act 1968, 5.34(1), as amended by The Courts Act
2003, 5.88(4)(5).

DY MR E S AT EEN ENRSEHARRN - RERRSERLHR - AR50
e L& - BRI MU D EMENESHFIE LAk EEREARR - 1B
E ERRER N REEMNSFHARBENERMEA - WERESHFINE
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kS R RN AT - At N ER M BB R

7

EERAEY BB E et WFIEE o deE T F 3R

E RS R L R R AT RS R
BRI - FERARY BB R YT GRS A
Pm%\.ﬂ’]’g ﬁfﬂﬁj&ﬁt_ﬁ-’é}ﬂyri,f%‘%‘%ﬁi,&ﬁ\gﬁ_%j\?;

BEEPIIFE o Fi54 > d WERFERDE FEEF G L TR
% E P42 2% E (the evolution of the law) & 5 £ & (22 % % » 48
FHEY B FRRAP RS RL - o hE R BB EL R F 2

(hears appeals on arguable points of law of general public importance) ¥ *» ¥ &
L5 F KA 2 E &M SR 2 % (concentrates on cases of the
greatest public and constitutional importance) © # 8 % [t 5 X Z#H 3 "4

EUEER T hREER FRBRA AL EENRE 45 5"

= Aol EERAR R S E5F - Al EERARBREAIAIRRE  ERERIEA
AR 2 BETRAB IBISE S W A AR WIRE A RE SN H E MR LAV LR -

160 The Administration of Justice Act 1960, Charter 65 s. 1(1)(2), as
amended by the Constitutional Reform Act (2005 c.4), Sch 9 (1) Para 13 (2)
d)D).

%1 Wilson v Colchester Justices[1985] 2 W.LR. 694, 756.

162 Source from the Supreme Court, at
http://www.supremecourt.gov.uk/index.html (accessed 18 February
2010).
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da2 BN AR G RS B L G AR BB e
il h- 22 BRAgr > FFEL o RES v aF 7 HE
OOT TR RRE S R RO FIAEF R AR AE B HER
&£ ¥ How g B 245 2003 & 2 E % £ /£ (The Criminal Justice Act 2003)
MEIMBTHF DAY T2 R T2 AR LRI R 72
FH2Z PRI 5 - A EAFERIRBRFED 2 TR Y

PRI e ) pde T2 2 % $¥1no case to answer) | 3% 70 o S

N

FE AAE TR BRI AR i A2 5 d
Friid e £ 2 E S dei2 ARG R AT i e ) ﬁa\ L 2 mE
FUEP M e T RN FRGEN R B 2 VR RAE S F

P

B RA 2 o BB - LR TR wt:; RIS

TR Sk o PR HhE e LR 2 R BT W
A RA ) e T - B L B IR T MERR 4 R
2] S B L3R ks 3R L LR R LR

c IV B R Ge PRZ RN 0 REAFEF SRR AR

?1650

163 The Criminal Justice Act 2003, s.58.
164 The Criminal Justice Act 2003, s.62.
165 The Criminal Justice Act 2003, s.57(3)(4).
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PAE T T 3R o)
Pt BRE S ERERIF AR BOIBEZRIF AR A R

Z"i 1’/;‘ =R %E’ KE‘IT:HM' "”‘/F’}E‘fr":l ¥ F""F’lfg “’KIGE’*ZJ‘% ‘rg‘? ﬂ-_'g_
B A H A R %£|B;}%IEJ01E{/uj\:g‘a’/z.mg_fj-—,{.éf%u_i
FHIR R LR B RBAI P

B L I 2 0F 1 £ (the interests of justice) % & 0 1984 & § %% (the
House of Lords ) 166‘”' ASTHAINL AT BoR 0 URRL AEGAER T
S *“N%#%’M%A?FLU$?“°ﬁ§1%6&rﬂiﬁ.
F-frid # ;2 ( Criminal Procedure and Investigations Act 1996) | ¥ *% it 3\ 4%
BGHEZIRZEHARZTE 2 KA LFKRET HER A 2
74-(tainted acquittal) » ¥ 14 _F3F B FE e 3% % D4 ER T RoE B X

R N T S T Lt LAY S

( potential witness) @ ﬂ BB RTHASERR L2 L E R S
%%’itmﬁfﬁ ERAT o peIE i PR R R TR R
xS TR AR aAR L B AR L EE R TR R

166 =1r% ( the House of Lords ) - 8t 3%t ( %kt the House of
Commons - BIBEER - ) BR7IDANEESN - [RiSERSEAE - ST
NIERSEGARHRELDINNHSEGESREE - SGRNEDEAEZK
" LEREEE (the Appellate Jurisdiction Act ), ZRE - BEE LFFEAEHA
A _EERZE & (the Appellate Committee)iTE - ZEE—MHBEAZAZEA
K- NEREREEETE FEHEAENER LHEZESHEARBELS TR &
2005 FEHIE A% ( Reform Constitutional Act 2005 ) R ERE &S A
mIPEE ARV EN - EERASDARER 2009 7 A 30 BALE - WHRELFE 10
B 1 HBRMRIUIZEESEE&RS AP (the Supreme Court of the United
Kingdom ): F2EME L - REIWEBERNEE &AM - SVEET - 1468 Hf -
2009F 11 B 26 H - 2-4 4k -
167 Regina v. Dorking Justice, ex parte Harrington, 3 W.L.R. 142(1984).
168 The Criminal Procedure and Investigations Act 1996, s. 54.
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WHrARTZ R EE (D) RE e R EAER (2) F A FaFme
AR+ TEIE R R 2 e A ﬁﬁfﬁt}'ﬂ/’f@ﬁ% CREE 2

( administration of justice offence) ; (3) /]*m!zf By B B2
%ug&ﬁm:*%ﬂéﬁﬁiﬁiwﬁniﬁﬁ'
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Sk
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fun
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189 The Criminal Procedure and Investigations Act 1996, s. 55.

170 The Criminal Procedure and Investigations Act 1996, s. 54(4).

Ul HEAMSREAEENESERBR 2 REEMUZIEX - BEEE IR
E - BEIAS 164 1% ~ 5 164 IR EREARMEMNSSAE - HPSE 164 1RER

FIEmERaE : "hs - 2  SUNBERGNANSRESRE RS - %
ERGE  BETEES  B_EUTERER  ARUAETUTES - 4
RISREEE 422 1655 2 R - SMEARRNAR IR LREES - AR
LSRR Z B DRI ABES#EE . URHRFEZES  Sew R

wAERERE  RRFARAZANR  SEFBZF -
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¥4 & 3@k o)

"% DNA (5 3 5k » % 3% deoxyribonucleic acid ‘{ﬁfﬁ", % DNA)
PATOFE R o 2 FE AN PR RIBF kMR LR R
L gD I DNA o RFERT a4 S ERANE P RA N
B2 HR

RN R D3R o B TRRE A B 2]

F
4 oM H LA § 4 527 2 (Stephen Lawrence affair) e

172 ZBolf AL RIRSEZRNME - B% - KB - BRINEEDH DNA - 3k
M OIRERVINE A - LHIBREH S EBEIEA Tl DNA FE0RIE - 5% DNA R
BEEREEHMEERIE/)N\BERIE - —MRKREERS O SERISEIDHEERIT
( Collins A, Morton N. E. Likelihood ratios for DNA identification,
Proceedings of the National Academy of Sciences U S A, 1994, vol.91,
June 1994, pp. 6007-6011. PMID 8016106.) - Bt 1984 F3/E DNA 5
ERIEN AR —RRBIEBSE XM 35 455 BH( Alec John Jeffreys)( Jeffreys
AL, Wilson V, and Thein S. Individual-specific 'fingerprints' of human DNA..
Nature 1985, 316 (6023): 76-9. PMID 2989708. at
http://www.ncbi.nlm.nih.gov/pubmed/2989708. (accessed December 20,
2010) - By 1988 F - =EIRVERE MR IERIM- K EF @5 ( Colin Pitchfork - 1961
FHERZBHREEIT ) 25 —IK DNA 15D TE B ME R E FERIHREE
L -FeEx2AIR 1983 F 11 A21 HRK 1989 F7 H 31 H  R#EZEMR
TMERZ  ZEBXR190F7H26H  F 7 —REKX - £ 1991 F 9
A 19 BH#EEH - WK 1992 F 4 B 2 HiERSETT - HIEEEATEM - ( Forensic
Science Service. Colin Pitchfork — first murder conviction on DNA

evidence also clears the prime suspect. at
http://www.forensic.gov.uk/html/media/case-studies/ accessed
December 20, 2010 ) - MR EHREICEZL DNA KR - o2 HERE -
ERABEERR—ERRIRSHES DNA I ARWERH - 155 - DNA F5HE0
E o ARHEAKEDWEZE (National Institute of Justice.
(September 2006). DNA Identification in Mass Fatality Incidents.. at
http://massfatality.dna.gov/Chapterl4, accessed December 20, 2010 ) .
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1993 # 4% 22 p - ¢ 2 W I8AERIARZY 4 87F 5 ¥ G287
(Stephen Lawrence) f i 3THFER AL B B 0 4 3 -&4}15‘3 ° %? Sipsd g S
CHRAE A O SR R R A, i Pl 2 Rde B ¥

AL 2 1990 # 4 7 FigRTORA 2 LR A AL p 3R, 4 o 04
s
Al

AL

1997 # 7% 31 p»® BP #Fx+ 9 (Home Secretary) & i ¥7 & G &% & |
BEFORAEL PSR - F 5P A (William Macpherson) & 21 B = &
PEAREEF,1999# 27 ¢ 2 GRIADEAFL - ZFLLHEH
HL R RO i S R
TR P e dg R AT R & T AR IR, R T
BT 2 A AR P AR LL@“Q%‘»% Ase AmRE LR
ERIEEF TR gfjlx: =N r%ﬁ%‘]‘]ﬁtfﬁ’:’%i # (institutional
racism) | o { £ & o ¥ RN
FHEIRZF P E g 2RO ﬁ‘fﬁ— Wik 2

% 2. (the Macpherson Report) ¥+ ¥ 3722

BREAEEBEIRHm o SRR A E R D AR R ISR N ATOY L%
VPF o et BBRS P IRE T AT R4 o 4R L K AR
o R 1999 E T R AR EL R GRBLRET R E
A RA P SRR EATE L R R F A DRI RN 2R
,éf—“‘éﬁgf“gﬁlog’?zfﬁéf“%éf%m SIRER N
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4% > T &I (The House of Commons) 4 %] % A € (Select Committee)~ /T*u
EEAGZRHEFRAAFTT L ITHEPIRITFRES G
LR g 20006 FAFLHEL > 2 TS for $#$2
2 E &% % B (the Double Jeopardy Rule) (&, R {6 > 3R 2 20 5 & ¥
GRAIEFF CURGGE A% D G ATOT LERE O Hi2 T

.... wWB AT % > PR BRRERL B R R RSB E L AR R

PFo LEFEE R R AN EFREATOE IR c B TR

E100 26 pRALF L # U BEBGERIE RS
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#

’E“?R‘

ERPTRRFYL R IR A AR A N EALE LRy v i
LRt EEL R €2 2001 # 3 ? 5~ 2 F ¥%(Lord Chancellor's

Department)® B € $%& 148 5 T £ &k > 37 ehi sV dR4 > 7
Ricd # B E P2 5% L8N e B BEES
e E‘J@%irﬁ?;ﬁﬁmv1j’F 0 AR S A8 %% B A B 2 X it 4
FlE S SERTEM A G R 2 AT L F EATE RG2S
%:ﬁﬁinvw SN I I R e R ST I B L PR
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=

173 Macpherson Report - Ten Years On, at
http://www.publications.parliament.uk/pa/cm200809/cmselect/cmhaff/4
27/42703.htm (accessed October 27, 2010).

7% The Third Report of the Home Affairs Select Committee (1999-2000)
HC, The Double Jeopardy Rule. at
http://www.publications.parliament.uk/pa/cm199900/cmselect/cmhaff/c
mhaff.htm , (accessed December 20, 2010).
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DIFIRIVEAL XIBH P EDT BB R Rt LIEH R
FRSATES o I i B 0 2 A SR FRE 2T
e I IR LRS- I PP N i SRR R e L ol

dDRKTFEARFAF L CIZ2F ~inX 2 2k 2t
?’F%i&ﬁlﬁ RPHA PSR GE Y PR B RET
WP E P B ehiF 200 2001 # 9 7 o JRBE 4L X 2 F (Lord Justice Auld)

% JT )ﬂ—#{ 2 T# W2 E % 2% A (Review of the Criminal Courts of England
and Wales) | 3R % > AR Z N FE AR REFBE > TR E
EEGe R I PR e SER I SRR R A O SR ¥ ) Il

7

AN AP RPN LY G PRI E L R

2002 & 7 > Em RIS Af L ERE 9 A 2T >R R & (Justice for
All) | ¥ ,;T‘_Ji,@ e TR EE R & ——%ﬁﬁ‘t (1) =
T OARFIF RITHIF DT LA BRI LR LA T

FRE S RBRAEEFTHURLENEA G B RERE L HT

E
5
b
by

HL PR A m B A SRR R AT
s £ A RIRAITER 0 2 B ERJIER R (DderF w ad 4R
Fiﬁv%ﬁ%_#ggﬁﬂ? A %o T P RERRE R R 2N
BERLFE o P RERERON R ok B 2] (4)F fied 2 & %)
A AR AR H R ank P, Pt~ A AR

17> The Third Report of the Home Affairs Select Committee (1999-2000)
HC, The Double Jeopardy Rule. at
http://www.publications.parliament.uk/pa/cm199900/cmselect/cmhaff/c
mhaff.htm (accessed December 21, 2010).

176 Auld. (September 2001). Review of the Criminal Courts of England and
Wales. at http://www.criminal-courts-review.org.uk/ (accessed December
22,2010).
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iﬁ%ﬁ&$¢;(mmﬁgiﬂ%ﬁﬁiéﬁﬁﬂﬁﬂﬁﬁJ’?
FHRAFEEGr w2 m R LA FE o9 L2 Ty gy

(European Convention on Human Rights, ECHR) | % - =X 3% T_32 (The Seventh

|

)

\\g
H\
’&

Protocol to the Convention) % 4 % b »* 3 AT PF L35 L F e e

A e kT T3kt | B T PP EEL T AR HF
2 ® I ATREdR i B
SR ARAAREE R Y o AU PG kP HD R BT

2003 & =% B ¢
128 %’«ﬁ& Iy - EE K K é i 2003 3‘*’"]1 %}"Jii:(theCriminal
Justice Act 2003) » £ A L 'R Z 2R AIR Y — B & F o FTiE R
e e bk (qualifying offences) » fo— T_IEE T » X B 2|2 4R 2
TR BB g el e 45 D M (murder) 2 H KR B
(attempted murder ) ~ ¥4 378 3 (soliciting murder ) ~ ZL-3F 254 £ Bt
(manslaughter ) ~ ¥ * % (kidnapping) > 58 #]1£ = % (rape) % H Kk %
(attempted rape ) ~ 2t/ ﬁ-%] ~ % - % F 5% (unlawful importation of class A
drug) ~ 2% ﬁaq] 2% - & F &% (unlawful exportation of class A drug) ~ % i3
% - %3 5% (producing class Adrug) > & % 1 4 24 ¢p2_ %L % (arson
endangering life) ~ #8 %@ % J% (genocide) ~ i& & A i % (crimes against

humanity ) ~ ¥ % % (war crimes) ~ #F, FE W :F‘« (directing terrorist

organisation ) ~ £ B~ £ i 3 (hostage-taking) % m H g2 v kbR :'grg
,,,,, AP EA BB L2 K2 AL AR L B A &
V7 588 TEONAERAY ) BLtRETZ2E 4G IRE - FO®ut -

178 | aw Officer’ s Department (2002). Justice for All: presented to
Parliament by the Secretary of State for the Home Department, July 2002.
London: Stationary Office. para. 4. 63-66.

179 Criminal Justice Act 2003, 5.75.

180 Criminal Justice Act 2003, Part 1 of Schedule 5.
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( Director of Public Prosecutions) "*'#12 & 2 ¥ » & R F ¥
( Court of Appeal ) ﬁ*;ﬁ-ﬁ% Z X B em AL
Fra & & g (new and compelling evidence) » ® ## & & X [ F (public
interest ) dﬁ e B A T e Vo e "ir@m % & %R (new and
compelling evidence) ; g =+ & & 1 % & g gy - (1) #7& > Tid

EB A FEEA (kL IR E e A RN Bl é d2n ) R
PR FAER ) P AR N R (2) v R aEy 0 T TV L

(reliable) ;~ T B #4.e0 (substantial ) j ~ * /T*u??}t% %2 £ & FEE Y
r

'H" (‘;‘\' ~mbe
=

= g . . [P 183 . s “’ s
£ 3 ' B AFEP 4 ( highly probative) | R e RV mE WL
EHBEIFTE A 2LiS A s A B B2 ki :FKiE R

#%;ﬁjl/}d ‘/,P i?ﬁ.,ﬁi;m °

181 \#R/ZE ( Director of Public Prosecutions ) &HISS#E55& ( Crown
Prosecution Service ) ZB R @ ZEBERELAFEL - NFiERAREAR
( Attorney-General JiR#E 1985 FIE3E#EEFA( Prosecution of Offenders Act
1985 ) 1Fan - HE#ERIEFEFVERTE - MAREEHELREZEXNIEFER
EAFE - BFRAIAFRERMNETD -

182 Criminal Justice Act 2003, 5.76.

18 Criminal Justice Act 2003, 5.78. BEFISHIAEEUEY - BEBEEZ
RE - %AF 422 1RFE 2 AT | SEFHERHEE 2R ZHREEE - ME
IREEZMEE EXREBEXAFEAEMFHRAZIEESFESE  AXFRAZA
M BEFEE - LR " RIRREINMEE | RIEZSBREBARELERE
£ REEEESARAH  ARFAEEE  Z2HBRITEREEMS - H&EE
REHARHCOEET  ERESARBHARKRREN AR MBEULEAEZHESE
ZIEH  BHEZNEZFEEZZ2M4AE - BM&EEE  UARKBHRERER -
HEH CHEEBATUREUBNERBEEARMBZFARABEREZFHIRER
bR - RbIR BB EFE AR B EFEEIERYFBENEE  2e6EESE
BHRACAEE  BERKRESEAMAH  BEAHTERYZ "&iE, . KB
AUREUBERBFREEAR  BREFFRZ "HEY ., _2H4MMUEE -
—_EAOIER - EkFREZ_ERSY - AREBRABEEZRE (2&EAMk 91
FEMFE 20 RATES

184 Criminal Justice Act 2003, s.75(6).
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Z AL E Nt L TIELEEFARY, L

FATIERR AR c PREIREFE R RBT RN ZERP
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% (Interests ofjustice) BN TR RE R f LR X

S W R BT 2B %Fa?ﬁb?iéﬁ'u‘éiﬁéﬂ“\ﬂ?’ié%%
s g (1) 27 fi%%'fB?'si‘%% fe o B (2) R R
AREEMR R ®;(3) AR - | B ﬁ4%%%%éﬂﬁﬁ
B ZHATERELE T R F AR s (RTiZ
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Mo B3R B2 $4 %0 23 A e

of Lords) '3 4= + 25'% o

R-‘F']J 9:FK

% 2003 2% % H)F X E =t % L% - A F_William Dunlop » 5 74
>+ 1989 & vt k2 4% (Billingham) #< & =0 % % Julie Hogg > % =x 32
P RFBRY AG el HE R 199] E T E k2 )L AR
% % & {5 William Dunlop "X 3%.)° 3 > ¥ A% 00 228 % = 3 o4 27 % 2005
ELH T EALBAFREE IBEFawhELaFEy 832000 & 11
PO p e bR F oA 2006 F 6 % 16 P RiEEe
Fes hom B2 & AR R F L KA BECT A% B A2 A > William

185 Criminal Justice Act 2003, s.80.

18 Criminal Justice Act 2003, s.77.

187 Criminal Justice Act 2003, s.79.

188 SZERAISHAED R 2009 £ 7 B 30 BAIE - WREIE 10 B 1 BBHH
v EEEE&RSER (the Supreme Court of the United Kingdom )

189 Criminal Justice Act 2003, s.81.
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Dunlop & % % — = fd & B et 2308 0 & » ¥ 2 % ehpe 4 '

10 R v. Dunlop [2006] EWCA Crim 1354 ; Man faces double jeopardy
retrial, BBC News. at
http://news.bbc.co.uk/2/hi/uk_news/england/tees/4426038.stm
(accessed December 2, 2010); Murder conviction is legal first, BBC News.
at http://news.bbc.co.uk/2/hi/uk_news/england/tees/5150346.stm
(accessed December 2, 2010).

87



$LE BRERE

BRI E R 7 T fHd] (adversary system) § > T g % 1 (jury system) | ~

-ﬁ%%ﬁiﬁ%%mmwmmmn’ﬂﬂiﬁﬁ&ﬁ%&iW%%@%&
ZRET - RS2 RXFISGHIE RBFTHARH L2 E
FHREAARP TR FZ T E EF R TERIZEE G & 2R
Ao 7R B e AR R D] 1972 F 4 g LR S AL

1972 & = E % *];2 (the Criminal Justice Act 1972) PR+ & 25 £ ¥/ o &
B 2|2 R EREAGF R FERFAZE] BB AR R LT

S EE2 A et > DA RS o

FENEL BRI EFDNGLE - F g BT @’&)‘mt‘ N
FERE A AIEFRDOT RS D S N] % gt 2 R AR

AR R 0 n R BT HRE BN AL a R nZ 2 RA S £ F

PF oo % = %@'E'Ji %%%—3? ’ l)”'Jf’ aiw%lgl /j}uﬁ'}t'gﬂ'ﬁ? ’757;5;
ER fl 2k B RT L %G ii%£i¢F 2 F e HE

Bl FaAREBEARET A RERAHM 2 LFEY - ¥ TEREEH . - R
Bl EAESHEE  METE LHFFRERZER  BREFERZIINER - 124
REFEMRE LEFE  REEHERHERMER - B LRRARINAESHEEN
HEW HRAETESEBUGTEBERER  BEREIERE NIRE  (1)ZEEBESO
5 QBB RHZF LFEA ; Q)ZEBEREZE/RMAR ; ARERE
hRIR LB A S IEAEEE (The Criminal Appeal Act 1968, s. 23(1)-(4).) -
B L FEREAREBOESHEE  HIEAZ SENHAEZZEREE  MAZ
EERER - AP ERENRESEEREREAIRER  DIEREE ML R
MER - SBERESHRNER N - AR ERAFERRIWEBEIESFIIMER
R LERERRA SR ENERE (the interests of justice) R Z - IRENZIERE
% - IR ELFREBDRAEESNEE  BREE4HCRLERERENRSEH - M
ARALFRERBITHMERNFR  RaSERENBE -8 Esh2EHE - 22W
LB IE ARG RIERTT T B EH .

88



Bm L BT EY R B REREE DR Lol » TG4
FRFEF AR RS B

Hidy 3 RLPBWoFPL > $ - F PwFIRZ P BERL LT E

BOREMER R E -k R R BRI A
‘ﬁ%%mméé~%éw%iﬁ%%ﬁﬁ$%%“”%
sk 2

j%ﬁaﬁ,ﬁﬁ,,pmﬁ{ﬁ*%éﬁ%ﬁﬁﬁiﬁﬁ°ﬂ*i

e @ P RS R R OE R R Ak Rk S

BRRFEEE > L EBRF AHEFRZ DR -

%5 1996 & > BRI A HFEL FHAE AL L RTHEBRT 2T
#1 2 11996 & 2| F 42 & 4v 1§ & j* ( Criminal Procedure and Investigations Act
1996) | LF¥e BT T B E Ak R P LR IE B g 2 RAe b 3R o
72003 # =] £ % 2]/ (the Criminal Justice Act 2003) | » * R-E & /& *& 2 1t
CRURIBREAS HREEEL S PR - THRT R E jﬁ}’? - B o
RS AFH 7 AERNE 2 EHFEY FHR > ABviEY > BRI A
BEEGB L RPE PRI FFET o

89



90



=
by
iy
St
H

-8 AR

EFmnucs xS A ERER RSN AR E N T2 A
B R TRFE e B FLAEFR LR R AR
HMRLRALTHEL AT HAL R B35 £ Wk B 2 W2
5@21/;11;,;(0@1%@;1_;]& R U EEEPIE S S ST
WA BHF2 R

2L
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192 Regina v. Story and Another, 140 C.L.R. 364 (Australia 1978).

19 Deidre Kennedy 212 1973 £ 4 A7 Ipswich - Queensland & E -
Raymond John Carroll REHIPFE - 3R 1ih ATER 2 RAAF Base
Edinburgh - 1999 £ - B ASHES - HR 1973 F 4 B Ipswich B8R
Carroll - 5 —3& A&&H™ : Carroll REFRAF B H&F M : 778 Deidre - B4 - &
B—EYE -

194 Regina v. Carrol| Q.C.A. 394 (21 September 2001).

91



AR T 12F Deidre Kennedy % % 38 » &
KO %‘é‘f“ﬁ?ﬁ?ﬁ]l%° e Carroll & 241851427 o Bo— 355
e PR & SEF R 2 R M b e B L B E R R R et R

e > #Fl:}”" Carroll @ 34 B » pb

% 2006 & 12 ® pF > 373 = f 27+ (New South Wales) i3 it 7 3% B »
BEERGRPGEESZVRAD LHFERRT HE AR R
DR HEEAEERE R DA o 32 RS WA 20 £ &t

g X ek A TFIRT A TPE* FPEEXSXFHm T o
P EVRE T 2007 F 10 18 P > B L Y (Queensland)™

B BB BEE AR GNE R RFEFIRT UL X ZIRG
4 8 B ek B wf&.m |Hp 25 & 11 e

=
d
PR TREAL CREG R " 0 g e Ly %

ZiE TG R WA AR o ¥ 3
“H (South Australia )+ & {7:2# ;2 B B30 E X Jo B (75 %3 L g 2

EERGRR T amm G > 2007 £ a A E k£

1_.
i
Ik

195 Regina v. Carroll (2002), 213 C.L.R. 635; [2002] HCA 55. (Australia 2002).
Case opinions: The perjury proceedings should have been stayed, as the
Queensland Court of Appeal ordered, because the new trial breached the
principle of double jeopardy, and was an abuse of process (per curiam).
19 Office of Legal Policy, United States Department of Justice. (1987).
'‘Report to the Attorney General on Double Jeopardy and Government
Appeals of Acquittals (Truth in Criminal Justice)’ , Report No. 6, reprinted
in 22 University of Michigan Journal of Law Reform (1989). pp. 831-890,
887.
197 75 L0 W\ I 4034 Hr i B Za N (Tasmania) B 8 3 5 /0 s IR 22 B _E&F © Source
from http://www.lawreform.ie/publications/data/lrc119/Irc_119.html
(accessed December 28, 2010);
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http://www.abc.net.au/worldtoday/content/2006/s1735450.htm
(accessed December 28, 2010).

198 Criminal Code (Double Jeopardy) Amendment Act 2007 of the
Commonwealth of Australia

199 Regina v. Morgentaler, Smoling and Scott, 22 D.L.R.4™ 641(Can. 1985).
29 Quigley, Tim. (1997). Procedure in Canadian Criminal Law.
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Scarborough, Ontario: Carswell. p. 395.
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292 Khanna, Vikramaditya S. (2001). 'How does Double Jeopardy Help
Defendants?’ Berkeley Program in Law & Economics, Working Paper
Series vol. Paper 46. pp. 307-401.
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REE R AREHE L5FHIE - Khanna, Vikramaditya S. (2001). ‘'How does
Double Jeopardy Help Defendants?’ Berkeley Program in Law &
Economics, Working Paper Series vol. Paper 46. pp. 307-401.
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294 Office of Legal Policy, United States Department of Justice. (1987).
'‘Report to the Attorney General on Double Jeopardy and Government
Appeals of Acquittals (Truth in Criminal Justice)’ , Report No. 6, reprinted

in 22 University of Michigan Journal of Law Reform (1989). pp.831-890,
888; Sigler, Jay A. (1969). Double Jeopardy: The Development of a Legal
and Social Policy. Ithaca, N.Y.: Cornell University Press. pp.141-144.
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216 The Seventh Protocol to the Convention, Article 4: No one shall be
liable to be tried or punished again in criminal proceedings under the
jurisdiction of the same State for an offence for which he has already been
finally acquitted or convicted in accordance with the law and penal
procedure of that State.

99



S ge

100



BAPIE A k- B AR A B R B FH R R

(mmmmd@mﬂwmm’%FW§*%ﬁﬁW#’éﬁﬁﬁﬁﬂi E )

BT oA TR TR RS R A P R A
J?i’“l%%h%%@: CF R NALE 2 BRSP4 2
FrdReniy REAFGR2RBIZT AL 0] pLS

2 R R AIRY

1988 # & < JIR € 3 7 A7 | F 37322 > 301989 & 10 % 24 p
B (T o322 FEP § T ARFLE BRI E T2 id @
BB IR T  LA B I B A e E T S AR A B LR
T - BT B EAEFRFIRE AR R RS JIRE 5

FREPNE S ER A F T A F A AMA 310999 & 11 P Bk &

217 Office of Legal Policy, United States Department of Justice. (1987).
'‘Report to the Attorney General on Double Jeopardy and Government
Appeals of Acquittals (Truth in Criminal Justice)’ , Report No. 6,
reprinted in 22 University of Michigan Journal of Law Reform (1989).
pp.831-890, 888; Pizzi, William T, and Luca Marafioti. (1992). 'The New
Italian Code of Criminal Procedure: the Difficulties of an Adversarial Trial
System on a Civil Law Foundation' , Yale Law Journal of International
Law vol.17, pp.1-40, 4.
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HEREAE RITBERERAR  BEfAERREGSBIRERF S -Pizzi, William
T., and Luca Marafioti. (1992). 'The New Italian Code of Criminal
Procedure: the Difficulties of an Adversarial Trial System on a Civil Law
Foundation’ , Yale Law Journal of International Lawvol. 17. pp. 1-40, 5;
Panzavolta, Michele. (2005). ‘Reforms and Counter-Reforms in the Italian
Struggle for an Accusatorial Criminal Law System’ , North Carolina

Journal of International Law and Commercial Regulationvol. 30 pp.
577-598.
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220 Article | of law No. 46 of 20 February 2006 (Amendments to the

Criminal Procedure Code concerning the removal of the power to appeal

against acquittals).

221 Codice di Procedura Penale (The Criminal Procedure Code), article 593
(2), 603(2). Rizzolli, Matteo (2008). Why Public Prosecutors Cannot
Appeal Acquittals. Available at SSRN:
http://ssrn.com/abstract=1092885.

222 Judgment No. 26 of the Constitutional Court. Feb 6, 2007. at
http://www.cortecostituzionale.it/ActionPagina_328.do (accessed
March 26, 2011).
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223 panzavolta, Michele. (2005). ‘Reforms and Counter-Reforms in the
Italian Struggle for an Accusatorial Criminal Law System’ , North
Carolina Journal of International Law and Commercial Regulationvol. 30.
pp. 577-598 ; Pizzi, William T., and Luca Marafioti. (1992). ‘The New
Italian Code of Criminal Procedure: the Difficulties of an Adversarial Trial
System on a Civil Law Foundation' , Yale Law Journal of International
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226 Rizzolli, Matteo (2008). Why Public Prosecutors Cannot Appeal
Acquittals. Available at SSRN: http://ssrn.com/abstract=1092885
(accessed December 30, 2010).

227 Steinglass, Joshua. (1998). 'The Justice System in Jeopardy: the

Prohibition on Government Appeals of Acquittals’ , Indiana Law Review
vol. 31, 353-83; Khanna, Vikramaditya S. (2002). 'Double Jeopardy' s
Asymmetric Appeal Rights: What Purpose Do They Serve?, Boston
University Law Reviewvol. 82 pp. 341-403.
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228 \Westen, Peter. (1980). ‘The Three Faces of Double Jeopardy:
Reflections on Government Appeals of Criminal Sentences’ , Michigan
Law Review, vol. 78, no. 7 (January 1980), pp. 1001-1065.
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RIBEEEREBESRIFEAR ' XREBY WEH - @RS HERERA
E - RENEENELALRENESNESE Bt ReErEmEREIGHK
HEBEEMEZENIERZ T - Al simN——KK - ToERE - BLERER
EREN - ERENEEMRANEL - XML AT SHEAEEZNESE

£ - Court TV Library, Virginia v. Lorena Bobbitt, Circuit Court of Prince
William County. At
http://www.courttv.com/archive/casefiles/verdicts/bobbitt.html (accessed
September 19, 2010).

230 Sparfv. United States, 156 U.S. 51 (1895). AF8 " fEEEAVEAR (jury
nullification )1 B9NEZ Duncan v. Louisiana, 391 U.S. 145 (1968) ; United
States v. Powell 469 U.S. 57 (1984).

3L Linder, Doug. (2001), Jury Nullification, UMKC. at
http://www.law.umkc.edu/faculty/projects/ftrials/zenger/nullification.html.
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(accessed September 19, 2010).

2 BT HEAEMARS AR ARERNR G EFEHRIERAE
BEE—HRFEEMNEY - FEF& (Orenthal James Simpson ) 23FME =
BIA - —UBEELEIETF #1994 £ 6 B 12 HigE 10 BFRIFR M
BIZ Nicole ( BHA ) #1 Nicole WFEE K - B 133 REREREE ZEESE
#BE - 1995F 10 A3 H  ¥ERRENZENHSEZGEEILH EZGAEAREEE
TTEEBEMAWESESER R ( despite strong evidence that he was

quilty ) - BRERSEHAERENZMMFREE - LAREBEEZE 808

G

i

233 Constitution of the United States, Article III, Section 2 (3): “The trial of
all crimes, except in cases of impeachment, shall be by jury”

234 The Fourteenth Amendment to the United States Constitution: “In all
criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed...."

3> Jeffers v. United States, 432 U.S. 137, 150 (1977).
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3% Arizona v. Washington, 434 U.S. 497, 503 (1978).

27 Burks v. United States, 437 U.S. 1 (1978) ; United States v. Scott, 437 U.S.
82 (1978) ; Arizona v. Washington, 434 U.S. 497 (1978).

238 Westen, Peter. (1980). 'The Three Faces of Double Jeopardy:
Reflections on Government Appeals of Criminal Sentences’ , Michigan
Law Review, vol. 78, no. 7 (January 1980), pp.1001-1065, 1009.
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29 Green v. United States, 355 U.S. 184 (1957).

240 Rizzolli, Matteo. (2008). Why Public Prosecutors Cannot Appeal
Acquittals. p. 17. downloaded from: SSRN:
http://ssrn.com/abstract=1092885 (accessed December 30, 2010);
Hylton, Keith N., and Vikramaditya S. Khanna. (2001). Toward an
Economic Theory of Pro-Defendant Criminal Procedure. P. 3.

downloaded from: The Harvard John M. Olin Discussion Paper Series. at
http://www.law.harvard.edu/progarms/olin_center/ (accessed
December 28, 2010).

L Dj Francesco v. United States, 449 U.S. 117 (1980).
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2 "To permit a second trial after an acquittal, however mistaken the

acquittal may have been, would present an unacceptably high risk that
the Government, with its vastly superior resources, might wear down the
defendant so that ‘even though innocent he may be found guilty.”
United States v. Scott 437 U.S. 82 (1978).

23 "The social costs of convicting an innocent far outweigh the costs of
acquitting a criminal.” Posner, Richard A. (1998). Economic Analysis of

Law. 5" ed. New York: Aspen Law and Business. P.605.
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i B 7F % 3. ¢ &L (William Blackstone) '~ 31 [ 5823+ B 3 B o4

244 {RFA 2K Francois-Marie Arouet: X % Voltaire 1694 £ 11 21 H - 1778
F5H30H ) BEEEZNRERTNEEXR - BER - fX - KEH "AEA
BRZRX, - KBRREEHEZNTERSE  EXEBRFESZSNEER
REFTURS - REEAER  MHAXEHZ  TR=HEMH - MR
BERN—O&HE: "T#HARABRLABSMRNERR  BERENLEFHMRE
B # A - (I disapprove of what you say, but I will defend to the
death your right to say it.) .

245 "that generous Maxim, that’ tis much more Prudence to acquit two
Persons, tho' actually guilty, than to pass Sentence of Condemnation on
one that is virtuous and innocent.” Francois Marie Arouet de Voltaire.
Zadlig, chapter 6.—Voltaire’ s Candide, Zadig, and Selected Stories, trans.
Donald M. Frame (1961). Bloomington, IN: Indiana University Press. p. 53.
246 #h3k5e 5 (William Blackstone, 1723-1780) 2%E+ N\t E ZHES
EF BREDEE R HAERE —RIHENE 2" =EA £ (Commentaries
on the Laws of England) s #1522 ABFEEKX - £ 1793 FLIR - ZEBES
EREZREFESIAMREERZ "HEVAERE - f 1931 & Near v.
Minnesota —28(283 U.S. 697 (1931)) & AEE KA (Chief Justice Hughes)
SIAMREER " HEEHYREHERNEUESRRER ; BEERAHE
FRanSEEiRE) - WHAERZERERBERANSSHE2EE - BEEHRAEM
BEOATRLMAFENER R ; ML AERRFTEES ; BEUWRLRMm
AE BRIUIFE BELERBLABECHERTAEREASR - (The liberty of
the press is indeed essential to the nature of a free state; but this consists
in laying no previous restraints upon publications, and not in freedom
from censure for criminal matter when published. Every freeman has an
undoubted right to lay what sentiments he pleases before the public; to
forbid this, is to destroy the freedom of the press; but if he publishes what
is improper, mischievous or illegal, he must take the consequence of his
own temerity.) s - IRETEER " 2B ABMRKEERNEBRRLHT - BA%
RELRMOSBERFABRER/ESRFIEIR BEETEERAILEREET
AR S FUE AT TN ER B FROARIER B B 2 872 (The criticism upon
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suffers) | o ptsin @ A S T F F 5 g L 2 5% (Blackstone's

formulation)’®® | » @ X Z B EANE 2L R AR c FREFRFEFE LK
e R A B RITHEP - § i otk (Benjamin Franklin) “4e g 0 T gk

- B B3 %At B B - i A 4F (It is better one hundred guilty persons

should escape than that one innocent person should suffer.) | 200
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Blackstone's statement has not been because immunity from previous
restraint upon publication has not been regarded as deserving of special
emphasis, but chiefly because that immunity cannot be deemed to
exhaust the conception of the liberty guaranteed by state and federal
constitutions) J
247 Blackstone, Willian. (1776). Commentaries on the Laws of England. 9"
ed., Book 4, chapter 27( Of Trial And Conviction). (1783, reprinted 1978).
Oxford: Clarendon Press. p. 358.

® also known as “Blackstone's ratio” or “the Blackstone ratio”
249 31 {5ERR-ZE R ( Benjamin Franklin - 1706 £ 1 B 17 B - 1790 £ 4 B
17H ) HEREBMEAZENR LB - EEBERPOER  RE2X - AFNE
EARE ~ DRI - 5o~ R~ SR Ezd EHRIIMNRI K K BEARR - 2B
FMRERNREANZ— SHE(ZESENHNER - IS B EEBESABAX
& RINERABISAFEEE Y - AR ERaMBRETSIERRNENER -
0 B E2ARREE R 1 - IS SRR AR IRIE - HHES -
20 Benjamin Franklin, letter to Benjamin Vaughan, March 14, 1785.—The
Writings of Benjamin Franklin, ed. Albert H. Smyth, vol. 9, p. 293 (1906).
> Grady v.Corbin, 495 U.S. 508 (1990).
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2 Coffinv. Un/tedStates 156 U.S. 432 (1895). H TR ZI%E HIE 4t iy
R Al - TIRIBERWAARLE AREZEE Aa‘ﬁﬁ?‘ "It is better that the
guilty sometimes go free than that citizens be subject to easy arrest.”
Herny v. United States, 61 U.S. 98 (1959) ; "Z¥|—EEEZE AZELLAEIE—E
SEICHEHRE  “Itis far worse to convict an innocent man than to let a guilty
man go free." 1 Inre Winship, 397 U.S. 358 (1970).
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233 Khanna, Vikramaditya S. (2002). 'Double Jeopardy' s Asymmetric
Appeal Rights: What Purpose Do They Serve?, Boston University Law
Review. vol. 82 pp. 341-403, 348-352.
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2% Article 14.5 "Everyone convicted of a crime shall have the right to
his conviction and sentence being reviewed by a higher tribunal
according to law.”
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259 Green v. United States, 355 U.S. 184 (1957).
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307 "At the foot of the lamps located in the courtyards of the US Supreme
Court are little metal replicas of turtles. Why? These turtles are supposed
to represent the "slow but steady pace of justice." The rationale for these
turtles is quite reminiscent of the saying that the arc of history is long, but
it always bends toward justice. Indeed, it seems that it always does. While
history may take some backwards steps every now and then, our
countries history has seemed to move in a direction which gives those
disadvantaged more rights.” Supreme Court Society of Georgetown
University. On the Docket: News on the U.S. Judiciary. at
http://studentorgs.georgetown.edu/onthedocket/ (accessed May 21,
2011).
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