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Abstract

A Study of Fiduciary Duty under Employee Stock Ownership Plan

Employee stock ownership plan (ESOP) which is created by Louis Kelso is
brought to practice for many years. Many enterprises use it as their retirement
pension plan. The earliest employee stock ownership plan to transfer the
capital frome capitalists to labors and reduce the disparity between the rich
and the poor. In order to make the plan work out continueously and effectively,
the legislator devise ESOP as a pension fund which makes employee own stock
chronically until they retires. However, inpractice, ESOP is usually exercised
for preventing hostile takeover. Moreover, some company insiders may use ESOP
TTO get a great deal of capital and transfer the investment risk, but still
own the controlling power to their company. This behaviors will cause some
harmful effects to the shareholders and the employees, but in the current legal
system, the only one we can depend is the judge who can protect the minority
in the economic and the information.

ESOP is exercised by many enterprises in Taiwan. But after 20 years, it
can only become one of the tools which assist employees to acquire company
stocks. The number of shares which employees owns can’ t make them have a
position which let the company insiders take account in the shareholder
committee and have enough amounts for their retirement pensions. This disparity
in scale i1s the keypoint what is different between Tiwan and the U.S. ESOP.
Althoygh small scale makes the adventage of ESOP decrease, it reduce lots of
agency costs. To this day, there’ re not any events which injure the interests
of employees by ESOP. Nevertheless, it doesn’ t mean that ESOP in Taiwan is
a 1ssue which can be neglected. If we can establish an efficient legal system
and extend the scale of ESOP, employees can obtain more company interests and
have a security of their retirement life. In the opposite, after researching
the problem of the U.S. ESOP, we can assume the culpably misconduct which will
happen in the future and repair the house before it rains - I believe that a
efficient ESOP can realize the ideal to solve the problem of uneven distribution
of the wealth.
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Keywords: Employee stock ownership plan, Fiduciary duty, Employee retirement
income security act, Internal revenue code, Exclusive benefit rule, Duty of
prudence, Duty of diversification, Business judgement rule, Hostile takeover,
Defined contribution plan, Defined benefit plan, Pass through voting, 1 person
per share, Mirror voting.
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instrument under which the plan is operated;(ii) if an administrator is not so designated, the plan sponsor; or(iii) in the
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9 IRC § 401(a)(27(A).

1% Treas. Reg. § 1.401-1(b)(1)(ii).
'°! Treas. Reg. § 1.401-1(b)(1)(iii).
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7.1 % 18 iktk = 4] & (Individual retirement accounts, IRAS) :
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163 Supra 92, page 55.
' See Craig Copeland, IRA Asset Allocation-Employee Benefit Research Institute, EBRI Notes, , Vol. 32, No. 5, page
10 (2011), 2~ ¥ & http://www. ebri. org/pdf/notespdf/EBRI Notes 05 May-11.IRA.pdf - &i{c# TP & :

2011 £ 8% 1p -
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1% See Peter Pitegoff, Worker Ownership in Enron § Wake —Revisiting A Community Development Tactic, Journal of
Small and Emerging Business Law, Vol. 8, pp. 246-247 ( 2004).
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167" See Takao Kato and Motohiro Morishima,, The Productivity Effects of Participatory Employment Practices:
Evidence from New Japanese Panel Data. Industrial Relations: A Journal of Economy and Society, Vol.41, page 497
(2002).
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Evidence from Japanese Panel Data, The American Economic Review, Vol. 85, No. 3, page 393(1995) .
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20 Uniform Trust Code(2005) § 802(h).
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purposes, terms, distributional requirements, and other circumstances of the trust. In satisfying this standard, the
trustee shall exercise reasonable care, skill, and caution.”

228 Restatement(Second) of Trusts §174:”The trustee is under a duty to the beneficiary in administering the trust to
exercise such care and skill as a man of ordinary prudence would exercise in dealing with his own property; and if
the trustee has or procures his appointment as trustee by representing that he has greater skill than that of a man of

ordinary prudence, he is under a duty to exercise such skill.”
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229 See Denis J. Block, et al., The Business Judgement Rule — Fiduciary Duties of Corporate Directors, Vol. 1, 5" ed.,
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%2 See Estate of Beach, 15 Cal.3d 623 (1975).

%% See Herget Nat. Bank v. Lampitt, 133 I11.App.3d 418, 478 N.E.2d 904 (1985).

234

See George G. Bogert, Dallin H. Oaks, H. Reese Hansen, Stanley D. Neelemen, Case and text on the Law of Trusts,

Foundation pressed, page 271 (2008).
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%0 ERISA § 514(c).

%! Del. Code § 203.

%2 gypra note 89, pp.312-313.
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%4 See Husvar v. Rapoport, 430 F.3d 603, 605-606 (6™ Cir., 2005).See also Jayne E. Zanglein & Susan J. Stabile,
ERISA Litigation, The Bureaue of National Affairs, Inc. ,pp. 657-658 (2005).
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Corporation s f 1 L ESOP %-4¢ A »4% 2 Yegen 3% o @ e 42 A ~§ 1A i5 32 4 2 ESOP
# 74 > ESOP ##} Yegen Holdings Corporation % & » & 372 P ¢ & F A f- o
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%6 See Eckelkamp v. Beste , 315 F. 3d 863, 869 (8" Cir., 2002).

%7 See Canale v. Yegen, 782 F. Supp. 963 (1992).

%8 |d. at 968 . (stating that”Defendants can be charged with knowledge of allegedly fraudulent acts of Integrity, its
officers and directors, because defendants are the very individuals alleged to habe performed or ordered the fraud
allegedly perpetrated by Integrity. However, the basis of ERISA lawsuit is not the perpetration of the fraud on Inte
grity’s shareholder itself, but the fact that knowing the plan’s investment had been impaired by their own fraudulent
acts, defendents, acting as fiduciaries, failed to take any steps tp protect te plan’s assets from dissipation.”)

BRI AR IRA T ET R P LA ARFO R AMAC AR 19 k4 B2 5025 dE G P2
KIDZGED o

%0 gypra note 356, at 868, n.3.
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%1 See Martin v. Branch 419, Nat. Ass'n of Letter Carriers, AFL-CIO, 965 F. 2d 660, at 666-667(8™ Cir., 1992).
%2 See generally Mario L. Baeza, Utilizing ESOPS as a Tool of Corporate Finance in Leveraged Buyouts, Acquisitions
and Defensive Strategies, in Practicing Law Institute, Financing Leveraged Buyouts and Acquisitions (1989). # 35!

PRsei 2P nmA P X AR E BPR AR 2006 77 0 F 3300

129



R ERISA Tt A £ H{HA2PEER T 0 X EA KT B R Y
Befeihe Fld ¥ g 15 Pl2 2 ¥ 17 5 ¢ #73) S5 2%z p) (Business
Judgement Rule ) %_i% iﬁizﬁkﬂs“blﬂ’ EFP AL F AT o T RE
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PR, 2 363 4o sy he s
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1.- 58 5% 4K (Abusinessdecsion) ; 2.7 & i A fIZ B 22 A b= p A
(Disinterested and independence) ; 3. & 2 if :;%,7 AR (D care) ; 4.35 5 (Good faith) ;
5.# % £ ¥ # (No abuse of discretion) - % & TERI A O~PE o E ¥ EAIE TP S

MPEES RA o REHERpL -
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g * B R B - ;’éfa_? SERER SN AR Rt R ek X
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BieF 7 72 ey m e

# Unocal Corporation v. Mesa Petroleum Co. % # » 4 £ X W2 il s o d Y5 %
«}g;—r& A AN "J(v/\);ﬁa’\)g 'J?#}tbﬂﬁ'ﬁjﬁ#ﬁ'%’* ign R - BA
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Plesld & ZEBithe A TR HEET RFEANHY IEr G2 2 L - WL R R S GG e
SPERFRRZ P ERLERTHEFARERR LI RLGF 27 - RAV B REFIREE -

%4 See NCR Corp. v. American Telephone & Telegraph Co., 761 F. Supp. 475, 500-501 (1991), ( Stating that”
Evidence showed that corporation's employee stock ownership plan (ESOP) was not benefits related but rather was
attempt by management to impede corporate democracy and to perpetuate management's control of company, and,
thus, plan was invalid and unenforceable.”). See also Norlin v. Rooney, 744 F. 2d 255 (2" ,1984).

P SRR FERBEBRE P2 FAEE LY o A 2 5% 1008 > 2007 £ 12 7 5 F 195 -
%8 gSee Unocal Corporation v. Mesa Petroleum Co., 493 A. 2d 946, 954 (Del. 1985)..
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A F(Procedural nature) » r 47 F @ g HETE P2 & R o2biBR Rl B A
#EF @+ & bl (Range of reasonableness) » 4o j2 Fril & F b 4% 1 & R # R
FF g B2 bldefef 423 (Proxy contest) @ P~ Iz E ¥ 0 S R T e %
FEBEFE A RFARRIwIGEFAERR 4 R L EET T
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% = 2t ~ Shamrock Holdings, Inc. v. Polaroid Corp. % 4 %

* 44 Polaroid Corp. & - B Zegpids o @ 0 K 1937 #2345 » P 1 3F
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Corp. g3 — =7 » 3B HFARTHZ 45 SofpER T*uEHp ESRE St
PRepdb 8% 0 Fla 0T BEER T
lv ey o Jal3T X BE o
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%% 1d., at 955.

%9 31365 F 197 -
%70 See Unitrin v. American General Corp., 651 A. 2d 1361 (Del. 1995).
¥ 313650 F 197 -

372

See Shamrock Holdings, Inc. v. Polaroid Corp., 559 A. 2d 257 (Del. 1989).
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%74 Supra note 372, at 270 (Holding that business judgment rule is available to directors even where they are responding
to a takeover threat; however, before business judgment rule will be applied in that context, directors must establish
reasonable grounds for believing that danger to corporate policy and effectiveness existed and defensive measure
chosen by board must be reasonable in relation to threat posed.)

%75 Supra note 372, at 271 (Holding that the duty of care claim and the issues with respect to the applicability of Unocal
present legal and factual questions for which answers would be offered if necessary to the disposition of this case.
However, neither a board's failure to become adequately informed nor its failure to apply a Unocal analysis, where
such an approach is required, will automatically invalidate the corporate transaction. Under either circumstance, the
business judgment rule will not be applied and the transaction at issue will be scrutinized to determine whether it is
entirely fair.), 3} B2 TRIGE > ¢ 373 Ba v A - £ 2T % (Fairdealing) » ¢+ 3 425 & 2 > £
B - L OHRA 2 E T EHBLART T ERLT oL 5 H o Ao T (Fair price) - £
pRFEAFEEEFRFM G ISP EFTAFE- AP FER A EHARG EAIF R EE KT8
see Weinberger v. UOP, Inc, 457 A.2d 701,711 (Del. 1983). 1z £ 48 &> T plif & % k kG EE p A S
(Self-dealing) *£13% ik 2 - 4p > e & B R 4 %5 > £ P RE el £ R {7 5 > Shamrock % i f o on o
R OEREI B RIGT ApAETE L osuprald72, at275 8 R RRRLE PR 0 E R AR D)

} FE 2

%% 1d. at 274.
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3" Supra note 372, at 272.

3% Supra note 370, at 1389.

9 g A fzv £F  Stephen M. Bainbridge, Unocal at 20: Director Primacy in Corporate Takeovers, Corporaion
Law and Economics Foundation Press (2000), page 800,451 i ¥17 2 - = @ & W H-I i 247 F > ¢ R =
BpExEg kMLikh 2001 & 7% > F 162~
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% Neil v. Zell % - /& 2 Dan Neil #_Tribune Company 7§ 1 » 4% 2 Samul Zell &_
Tribune Company s~ 3K 2 § F & > i £ i %k4% 2 2 Tribune Company ehg ¥ f* &

Tribune Company 5.4 # £-4rim#R 5 7 Sam p & | F f£ 5 ¥ = > ESOP & § » Sam

%80 See Donovan v. Mazzola, 716 F.2d 1226, 1231 (9" Cir., 1983) (Stating that “Prudent person test, rather than
business judgment rule, was applicable standard in determining whether transactions of union pension fund trustees
violated the Employee Retirement Income Security Act of 1974. Employee Retirement Income Security Act of
1974.)

%1 See Johnson v. Couturier, 572 F. 3d 1067, 1077 (9™ Cir., 2009).
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