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284Uniform Probate Code : § 4-201. [Payment of Debt and Delivery of Property to Domiciliary

Foreign Personal Representative Without Local Administration].

At any time after the expiration of sixty days from the death of a nonresident decedent, any person in-
debted to the estate of the nonresident decedent or having possession or control of personal property, or
of an instrument evidencing a debt, obligation, stock or chose in action belonging to the estate of the
non-resident decedent may pay the debt, deliver the personal property, or the instrument evidencing the
debt, obligation, stock or chose in action, to the domiciliary foreign personal representative of the non-
resident decedent upon being presented with proof of his appointment and an affidavit made by or on
behalf of the representative stating:(1) the date of the death of the nonresident decedent,(2) that no
local administration, or application or petition therefor, is pending in this state,(3) that the domi-
ciliary foreign personal representative is entitled to payment or delivery.

§ 4-204. [Proof of Authority-Bond].

If no local administration or application or petition therefor is pending in this state, a domiciliary for-
eign personal representative may file with a Court in this State in a [county] in which property belong-
ing to the decedent is located, authenticated copies of his appointment and of any official bond he has
given.

§ 4-205. [Powers].

A domiciliary foreign personal representative who has complied with Section 4-204 may exercise as to
assets in this state all powers of a local personal representative and may maintain actions and proceed-

ings in this state subject to any conditions imposed upon nonresident parties generally.
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$Particle 3(1) Succession is governed by the law of the State in which the deceased at the time of his
death was habitually resident, if he was then a national of that State.(2) Succession is also governed by
the law of the State in which the deceased at the time of his death was habitually resident if he had been
resident there for a period of no less than five years immediately preceding his death. However, in ex-
ceptional circumstances, if at the time of his death he was manifestly more closely connected with the
State of which he was then a national, the law of that State applies.(3) In other cases succession is go-
verned by the law of the State of which at the time of his death the deceased was a national, unless at
that time the deceased was more closely connected with another State, in which case the law of the

latter State applies.
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“OArticle 5(1) A person may designate the law of a particular State to govern the succession to the

whole of his estate. The designation will be effective only if at the time of the designation or of his
death such person was a national of that State or had his habitual residence there.(2) This designation
shall be expressed in a statement made in accordance with the formal requirements for dispositions of
property upon death. The existence and material validity of the act of designation are governed by the
law designated. If under that law the designation is invalid, the law governing the succession is deter-
mined under Article 3.(3) The revocation of such a designation by its maker shall comply with the rules
as to form applicable to the revocation of dispositions of property upon death.(4) For the purposes of
this Article, a designation of the applicable law, in the absence of an express contrary
provision by the deceased, is to be construed as governing succession to the whole of the estate of the
deceased whether he died intestate or wholly or partially testate.
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whole of the estate of the deceased wherever the assets are located.(2) This law governs —a) the de-
termination of the heirs, devisees and legatees, the respective shares of those persons and the obliga-
tions imposed upon them by the deceased, as well as other succession rights arising by reason of
death including provision by a court or other authority out of the estate of the deceased in favour of
persons close to the deceased;b) disinheritance and disqualification by conduct;c) any obligation to
restore or account for gifts, advancements or legacies when determining the shares of heirs, devisees
or legatees;d) the disposable part of the estate, indefeasible interests and other restrictions on dispo-
sitions of property upon death;e) the material validity of testamentary dispositions.(3) Paragraph 2
does not preclude the application in a Contracting State of the law applicable under this Convention to
other matters which are considered by that State to be governed by the law of succession.
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CONVENTION ON THE LAW APPLICABLE TO SUCCESSION TO THE ESTATES
OF DECEASED PERSONS
(Concluded on August 1st, 1989)

The States signatory to this Convention, Desiring to establish common provisions con-
cerning the law applicable to succession to the estates of deceased persons,

Have resolved to conclude a Convention for this purpose and have agreed upon the fol-
lowing provisions -

CHAPTER I - SCOPE OF THE CONVENTION

Article 1

(1) This Convention determines the law applicable to succession to the estates of deceased
persons.

(2) The Convention does not apply to -

a) the form of dispositions of property upon death;

b) capacity to dispose of property upon death;

c¢)issues pertaining to matrimonial property;

d) property rights, interests or assets created or transferred otherwise than by succession,
such as 1n joint

ownership with right of survival, pension plans, insurance contracts, or arrangements of a
similar nature.

Article 2
The Convention applies even if the applicable law 1s that of a non-Contracting State.

CHAPTER II - APPLICABLE LAW

Article 3

(1) Succession 1s governed by the law of the State in which the deceased at the time of his

death was habitually resident, if he was then a national of that State.

(2) Succession is also governed by the law of the State in which the deceased at the time of

his death was habitually resident if he had been resident there for a period of no less than

five years immediately preceding his death. However, in exceptional circumstances, if at

the time of his death he was manifestly more closely connected with the State of which he
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was then a national, the law of that State applies.

(3) In other cases succession is governed by the law of the State of which at the time of his
death the deceased was a national, unless at that time the deceased was more closely con-
nected with another State, in which case the law of the latter State applies.

Article 4

If the law applicable according to Article 3 is that of a non-Contracting State, and if the
choice of law rules of that State designate, with respect to the whole or part of the succes-
sion, the law of another non-Contracting State which would apply its own law, the law of
the latter State applies.

Article 5

(1) A person may designate the law of a particular State to govern the succession to the
whole of his estate. The designation will be effective only if at the time of the designation
or of his death such person was a national of that State or had his habitual residence there.
(2) This designation shall be expressed in a statement made in accordance with the formal
requirements for dispositions of property upon death. The existence and material validity
of the act of designation are governed by the law designated. If under that law the desig-
nation is invalid, the law governing the succession is determined

under Article 3.

(3) The revocation of such a designation by its maker shall comply with the rules as to
form applicable to the revocation of dispositions of property upon death.

(4) For the purposes of this Article, a designation of the applicable law, in the absence of
an express contrary provision by the deceased, is to be construed as governing succession
to the whole of the estate of the deceased whether he died intestate or wholly or partially
testate.

Article 6

A person may designate the law of one or more States to govern the succession to particu-
lar assets in his estate. However, any such designation is without prejudice to the applica-
tion of the mandatory rules of the law applicable according to Article 3 or Article 5, para-
graph 1.

Article 7

(1) Subject to Article 6, the applicable law under Articles 3 and 5, paragraph 1, governs
the whole of the estate of the deceased wherever the assets are located.

(2) This law governs -

a) the determination of the heirs, devisees and legatees, the respective shares of those per-
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sons and the obligations imposed upon them by the deceased, as well as other succession
rights arising by reason of death including provision by a court or other authority out of the
estate of the deceased in favour of persons close to the deceased;

b) disinheritance and disqualification by conduct;

¢) any obligation to restore or account for gifts, advancements or legacies when determin-
ing the shares of heirs, devisees or legatees;

d) the disposable part of the estate, indefeasible interests and other restrictions on disposi-
tions of property upon death;

¢) the material validity of testamentary dispositions.

(3) Paragraph 2 does not preclude the application in a Contracting State of the law appli-
cable under this Convention to other matters which are considered by that State to be go-
verned by the law of succession.

CHAPTER III - AGREEMENTS AS TO SUCCESSION

Article 8

For the purposes of this Chapter an agreement as to succession is an agreement created in
writing or resulting from mutual wills which, with or without consideration, creates, varies
or terminates rights in the future estate or estates of one or more persons parties to such
agreement.

Article 9

(1) Where the agreement involves the estate of one person only, its material validity, the
effects of the agreement, and the circumstances resulting in the extinction of the effects,
are determined by the law which under Article 3 or 5, paragraph 1, would have been ap-
plicable to the succession to the estate of that person if that person had died on the date of
the agreement.

(2) If under that law the agreement is invalid, it is nevertheless valid if it is valid under the
law which at the time of death is the law applicable to the succession to the estate of that
person according to Article 3 or 5, paragraph 1. The same law then governs the effects of
the agreement and the circumstances resulting in the extinction of the effects.

Article 10

(1) Where the agreement involves the estates of more than one person, the agreement is
materially valid only if it is so valid under all the laws which, according to Article 3 or 5,
paragraph 1, would have governed the succession to the estates of all those persons if each
such person had died on the date of the agreement.

(2) The effects of the agreement and the circumstances resulting in the extinction of the
effects are those recognized by all of those laws.
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Article 11

The parties may agree by express designation to subject the agreement, so far as its ma-
terial validity, the effects of the agreement, and the circumstances resulting in the extinc-
tion of the effects are concerned, to the law of a State in which the person or any one of
the persons whose future estate is involved has his habitual residence or of

which he is a national at the time of the conclusion of the agreement.

Article 12

(1) The material validity of an agreement valid under the law applicable according to Ar-
ticle 9, 10 or 11 may not be contested on the ground that the agreement would be invalid
under the law applicable according to Article 3 or 5, paragraph 1.

(2) Howeyver, the application of the law applicable according to Article 9, 10 or 11 shall
not affect the rights of anyone not party to the agreement who under the law applicable to
the succession by virtue of Article 3 or 5, paragraph 1, has an indefeasible interest in the
estate or another right of which he cannot be deprived by the person whose estate is in
question.

CHAPTER IV - GENERAL PROVISIONS

Article 13

Where two or more persons whose successions are governed by different laws die in cir-
cumstances in which it is uncertain in what order their deaths occurred, and where those
laws provide differently for this situation or make no provision at all, none of the deceased
persons shall have any succession rights to the other or others.

Article 14

(1) Where a trust is created in a disposition of property upon death, the application to the
succession of the law determined by the Convention does not preclude the application of
another law to the trust. Conversely, the application to a trust of its governing law does not
preclude the application to the succession of the law governing succession by virtue of the
Convention.

(2) The same rules apply by analogy to foundations and corresponding institutions created
by dispositions of property upon death.

Article 15

The law applicable under the Convention does not affect the application of any rules of the
law of the State where certain immovables, enterprises or other special categories of assets
are situated, which rules institute a particular inheritance regime in respect of such assets
because of economic, family or social considerations.
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Article 16

Where under the law applicable by virtue of the Convention there is no heir, devisee or
legatee under a disposition of property upon death, and no physical person is an heir by
operation of law, the application of the law so determined does not preclude a State or an
entity appointed thereto by that State from appropriating the assets of

the estate that are situated in its territory.

Article 17
In this Convention, and subject to Article 4, law means the law in force in a State other
than its choice of law rules.

Article 18
The application of any of the laws determined by the Convention may be refused only

where such application would be manifestly incompatible with public policy (ordre pub-
1o).

Article 19

(1) For the purposes of identifying the law applicable under this Convention, where a State
comprises two or more territorial units, each of which has its own system of law or its own
rules of law in respect of succession, the provisions of this Article apply.

(2) If there are rules in force in such a State identifying which law among the laws of the
two or more units is to apply in any circumstance for which this Article provides, the law
of that unit applies. In the absence of such rules the following paragraphs of this Article
apply.

(3) For the purposes of any reference in this Convention, or any designation by the de-
ceased pursuant to this Conyention,

a) the law of the State of the habitual residence of the deceased at the time of designation
or of his death means the law of that unit of the State in which at the relevant time the de-
ceased had his habitual residence;

b) the law of the State of the nationality of the deceased at the time of designation or of his
death means the law of that unit of the State in which at the relevant time the deceased had
his habitual residence, and in the absence of such an habitual residence, the law of the unit
with which he had his closest connection.

(4) For the purposes of any reference in this Convention, the law of the State of closest
connection means the law of that unit of the State with which the deceased was most
closely connected.

(5) Subject to Article 6, for the purposes of any designation pursuant to this Convention
whereby the deceased designates the law of a unit of the State of which at the time of de-
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signation or of his death

a) he was a national, that designation is valid only if at some time he had had an habitual
residence in, or in the absence of such an habitual residence, a close connection with, that
unit;

b) he was not a national, the designation is valid only if he then had his habitual residence
in that unit, or, if he was not then habitually resident in that unit but was so resident in that
State, he had had an habitual residence in that unit at some time.

(6) For the purposes of any designation under Article 6 with regard to particular assets
whereby the deceased designates the law of a State, it is presumed that, subject to evidence
of contrary intent, the designation means the law of each unit in which the assets are si-
tuated.

(7) For the purposes of Article 3, paragraph 2, the required period of residence is attained
when the deceased for the five years immediately preceding his death had his residence in
that State, notwithstanding that during that period he resided in more than one of the units
of that State. When the period has been attained, and the deceased

had an habitual residence in that State at that time, but no habitual residence in any partic-
ular unit of that State, the applicable law is the law of that unit in which the deceased last
resided, unless at that time he had a closer connection with another unit of the State, in
which case the law of the latter unit applies.

Article 20

For purposes of identifying the law applicable under this Convention, where a State has
two or more legal systems applicable to the succession of deceased persons for different
categories of persons, any reference to the law of such State shall be construed as referring
to the legal system determined by the rules in force in that State. In the absence of such
rules, the reference shall be construed as referring to the legal system with which the de-
ceased had the closest connection.

Article 21

A Contracting State in which different systems of law or sets of rules of law apply to suc-
cession shall not be bound to apply the rules of the Convention to conflicts solely between
the laws of such different systems or sets of rules of law.

Article 22

(1) The Convention applies in a Contracting State to the succession of any person whose
death occurs after the Convention has entered into force for that State.

(2) Where at a time prior to the entry into force of the Convention in that State the de-
ceased has designated the law applicable to his succession, that designation is to be consi-
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dered valid there if it complies with Article 5.

(3) Where at a time prior to the entry into force of the Convention in that State the parties
to an agreement as to succession have designated the law applicable to that agreement, that
designation is to be considered valid there if it complies with Article 11.

Article 23

(1) The Convention does not affect any other international instrument to which Contracting
States are or become Parties and which contains provisions on matters governed by this
Convention, unless a contrary declaration is made by the States Parties to such instrument.
(2) Paragraph 1 of this Article also applies to uniform laws based on special ties of a re-
gional or other nature between the States concerned.

Article 24

(1) Any State may, at the time of signature, ratification, acceptance, approval or accession,
make any of the following reservations —

a) that it will not apply the Convention to agreements as to succession as defined in Article
8, and therefore that it will not recognize a designation made under Article 5 if the desig-
nation is not expressed in a statement made in accordance with the requirements for a tes-
tamentary disposition;

b) that it will not apply Article 4;
¢) that it will not recognize a designation made under Article 5 by a person who, at the
time of his death, was not or was no longer either a national of, or habitually resident in,
the State whose law he had designated, but at that time was a national of and habitually
resident in the reserying State;

d) that it will not recognize a designation made under Article 5, if all of the following
conditions are met - — the law of the State making the reservation would have been the
applicable law under Article 3 if there had been
no valid designation made under Article 5,

- the application of the law designated under Article 5 would totally or very substantially
deprive the spouse or a child of the deceased of an inheritance or family provision to
which the spouse or child would have been entitled under the mandatory rules of the law
of the State making this reservation, — that spouse or child is habitually resident in or a
national of that State.

(2) No other reservation shall be permitted.

(3) Any Contracting State may at any time withdraw a reservation which it has made; the
reservation shall cease to have effect on the first day of the month following the expiration
of three months after notification of the withdrawal.
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CHAPTER V - FINAL CLAUSES

Article 25

(1) The Convention shall be open for signature by the States which were Members of the
Hague Conference on Private International Law at the time of its Sixteenth Session.

(2) It shall be ratified, accepted or approved and the instruments of ratification, acceptance
or approval shall be deposited with the Ministry of Foreign Affairs of the Kingdom of the
Netherlands, depositary of the Convention.

Article 26

(1) Any other State may accede to the Convention after it has entered into force in accor-
dance with Article 28,paragraph 1.

(2) The mstrument of accession shall be deposited with the depositary.

Article 27

(1) If a State has two or more territorial units in which different systems of law are appli-
cable in relation to matters dealt with in this Convention, it may at the time of signature,
ratification, acceptance, approval or accession declare that this Conyention shall extend to
all of its territorial units or only to one or more of them and may alter this declaration by
submitting another declaration at any time.

(2) Any such declaration shall be notified to the depositary and shall state expressly the
territorial units to which the Convention applies.

(3) If a State makes no declaration under this Article, the Convention is to extend to all
territorial units of that State.

Article 28

(1) The Convention shall enter into force on the first day of the month following the expi-
ration of three months after the deposit of the third instrument of ratification, acceptance or
approval referred to in Article 25.

(2) Thereafter the Convention shall enter into force -

a) for each State ratifying, accepting or approvying it subsequently, or acceding to it, on the
first day of the month following the expiration of three months after the deposit of its in-
strument of ratification, acceptance, approval or accession;

b) for a territorial unit to which the Convention has been extended in conformity with Ar-
ticle 27, on the first day of the month following the expiration of three months after the
notification referred to in that Article.

Article 29

After the entry into force of an instrument revising this Convention a State may only be-
come Party to the Convention as revised.
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Article 30

(1) A State Party to this Convention may denounce it, or only Chapter IIT of the Conven-
tion, by a notification in writing addressed to the depositary.

(2) The denunciation takes effect on the first day of the month following the expiration of
three months after the notification is received by the depositary. Where a longer period for
the denunciation to take effect is specified in the notification, the denunciation takes effect
upon the expiration of such longer period after the notification is received by the deposi-
tary.

Article 31

The depositary shall notify the States Members of the Hague Conference on Private Inter-
national Law and the States which have acceded in accordance with Article 26 of the fol-
lowing -

a) the signatures and ratifications, acceptances, approvals and accessions referred to in Ar-
ticles 25 and 26;

b) the date on which the Convention enters mnto force in accordance with Article 28;

c¢) the declarations referred to in Article 27;

d) the reservations and withdrawals of reservations referred to in Article 24;

¢) the denunciations referred to in Article 30.

In witness whereof the undersigned, being duly authorized thereto, have signed this Con-
vention.

Done at The Hague, on the 1st day of August 1989, in the English and French languages,
both texts being equally authentic, in a single copy which shall be deposited in the archives
of the Government of the Kingdom of the Netherlands, and of which a certified copy shall
be sent, through diplomatic channels, to each of the States Members of the Hague Confe-
rence on Private International Law at the date of its Sixteenth Session.
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EHEBE_OONF+HTANHIEE (EFERERRAHEME D)

ANNEX TO THE MOTION FOR A RESOLUTION:

DETAILED RECOMMENDATIONS REGARDING THE SUBSTANCE OF THE RE-
QUESTED PROPOSAL

Recommendation 1 (on the form and minimum content of the instrument to be adopted)

The European Parliament considers that the legislative act to be adopted should aim to
regulate succession exhaustively in private international law and at the same time:

- harmonise the rules concerning jurisdiction, the applicable law (the ‘conflict rules’ )
and the recognition and enforcement of judgments and public instruments issued abroad,
except for the material substantive law and procedural law of the Member States;

- 1introduce a 'European Certificate of Inheritance'.

Recommendation 2 (on the criferia for establishing jurisdiction and the objective connect-
1ng factor)

The European Parliament considers that the legislative act to be adopted should in princi-
ple ensure that 'forum' and 'ius' coincide, thus making it less difficult to apply foreign law.

For those reasons, the European Parliament 1s inclined to prefer the habitual place of resi-
dence of the deceased at the time of his death as the criterion for establishing both princi-
pal jurisdiction and the connecting factor.

Recommendation 3 (on the freedom of choice to be accorded to individuals)

The European Parliament considers that the legislative act to be adopted should allow a
degree of freedom of choice, in particular by permitting:

- the parties concerned to choose, subject to certain conditions, the competent court, along
the lines laid down in Articles 23 and 24 of Council Regulation (EC) No 44/2001 of 22
December 2000 on jurisdiction and the recognition and enforcement of judgments in
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civil and commercial matters™,

- the testator to choose which law should govern the succession, the law of the country of
which he is a national or the law of the country of his habitual residence at the time the
choice is made; this choice should be indicated in a statement taking the form of a tes-
tamentary clause;

Recommendation 4 (on the law applicable to the form of wills)

The European Parliament is of the opinion that the legislative act to be adopted should lay
down specific rules concerning the law applicable to the form of testamentary clauses —
which clauses are to be regarded as valid if they are considered as such by the law of the
State in which the testator drew them up, or by the law of the State in which the testator
had his habitual residence at the time when he drew up the will or died, or by the law of
one of the States of which the testator was a national at the time when he drew up the will
or died;

Recommendation 5 (on the law applicable to agreements as to future successions)

The European Parliament considers that the legislative act to be adopted should lay down
specific rules concerning the law applicable to agreements as to future successions, which
should be regulated:

(2) in the case of one individual’ s succession, by the law of the State in which that per-
son has his habitual residence at the time the agreement is concluded;

(b) in the case of several persons’  succession, by the laws of each of the States in which
each of those persons has his habitual residence at the time the agreement is concluded.

For agreements as to future successions the legislative act to be adopted should also allow
some scope for freedom of choice, permitting the parties to agree, by means of an explicit
statement, that the agreement as to future successions is to be made subject to the law of
the State in which the person or one of the persons involved has his habitual residence at
the time when the agreement is concluded or of which he is a national at that time;

Recommendation 6 (on general issues regarding the applicable law)

The European Parliament considers that the legislative act to be adopted should also deal
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with general issues regarding the applicable law.
In particular, the European Parliament considers that:

- the law specified in the legislative act to be adopted should be competent to cover, re-
gardless of the nature and location of the estate, the whole succession, from the beginning
of the procedure to the transmission of the inheritance to the persons entitled;

- the future instrument should be erga omnes, that is to say, applicable even if the desig-
nated law is the law of a third country;

- for the purpose of coordinating the Community system of conflict rules governing suc-
cession with those of third countries, the prospective regulation should lay down specific
rules concerning renvyoi, establishing that, where the law applicable to the succession is the
law of a third country and that country’ s conflict rules designate the law of a Member
State or the law of another third country which, according to the system of international
private law, could also apply its own law to the case in question, the law of that other
Member State or, if appropriate, of that other third country, should apply;

- the legislative act to be adopted should specify the ways and means by which the au-
thorities required to apply a foreign law are to ascertain its content, as well as the remedies
in the event of failure to ascertain that content;

- the legislative act to be adopted should make the settlement of a preliminary issue subject
to the law designated by the relevant conflict rules of the law applicable to the succession,
making it clear that the solution will be valid only as regards the proceedings in which the
preliminary issue arises;

- the legislative act to be adopted should specify that application of a provision of the ap-
plicable law may be ruled out if such application would produce an effect manifestly con-
trary to the public policy of the forum.

- the future legislative act should specify that where a State has two or more systems of
law or sets of rules concerning succession and wills applicable in different territorial units,
each territorial unit is to be considered as a country for the purposes of identifying the law
applicable to the succession. Furthermore, the future legislative act should specify, with
regard to such a State, that:

(a) any reference to habitual residence in that State is to be construed as a reference to ha-
bitual residence in a territorial unit;

(b) any reference to nationality is to be construed as a reference to the territorial unit des-
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ignated by the law of that State. In the absence of such rules, the reference shall be con-
strued as a reference to the legal system with which the person in question had the closest
connection;

Recommendation 7 (on the European certificate of inheritance)

The European Parliament considers that the prospective instrument must aim to simplify
the procedures to be followed by heirs and legatees in order to gain possession of the
property comprising the estate, particularly by:

- providing for rules of private international law to ensure effective coordination between
legal systems with regard to the administration, liquidation and transmission of estates, as
well as identification of heirs, with provisions stating: that these aspects of succession,
subject to exceptions due to the nature or location of certain assets, are to be regulated by
the law applicable to the succession; that if that law provides for the intervention of an
authority indicated by the law itself, or appointed pursuant to it, that authority’ s powers
shall be recognised in all the Member States; that, if the law applicable to the succession is
the law of a Member State, the powers of such authorities are to extend, unless otherwise
specified by the testator, to the whole estate, wherever it may be situnated, even if, accord-
ng to the law applicable to the succession, those powers are confined to movable property;
that the measures relating to the activity of those authorities prescribed by the law appli-
cable to the succession may be requested from the courts of the Member State the law of
which is applicable to the succession or on the territory of which the deceased person had
his habitual residence at the time of his death, or on the territory of which the property
comprised in the estate is located;

- introducing a  ‘European certificate of inheritance”  indicating, with binding effect and
unless and until proven otherwise, the law applicable to the succession, the beneficiaries of
the estate, the persons responsible for administering the estate and their powers and the
property comprising the estate, to be issued by an authority empowered to issue or authen-
ticate official documents under the relevant national legislation,

The certificate, which is to specify the law applicable to the succession, shall be drawn up
in accordance with a standard model to be laid down in the future legal instrument and
shall constitute appropriate title on the basis of which the acquisition of the property in-
herited may be entered in a public register of the Member State in which the propetty is
located, without prejudice to compliance with the rules of that Member State on the func-
tioning of such registers and the effects resulting from the information contained therein.

Furthermore, the future legal instrument should ensure protection for third parties acting in
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good faith who, for valuable consideration, haye entered into a contract with the person
who appears to be entitled to dispose of the property comprised in the estate on the basis of
the certificate, thereby safeguarding the acquisition thereof, unless that person knows that
the details given in the certificate are inaccurate or the competent authority has taken steps
to revoke or amend the certificate;

Recommendation 8 (on the Tex loci rei sitae’ and the reserved portion' principle)
The European Parliament considers that the future legal instrument should:

- ensure the coordination of the law applicable to the succession with the law of the place
mn which the property is situated, so as to make the latter applicable in particular as regards
the procedures for acquiring the property comprised in the estate and any other tangible
entitlements thereto, accepting or refusing the succession and the relevant formalities con-
cerning publicity;

- ensure that the law applicable to the succession does not affect the application of any
provision of the State where certain immoyable property, enterprises or other special
categories of assets are located and whose rules institute a particular inheritance regime in
respect of such assets on account of economic, family or social considerations;

- ensure that the ability to choose the law applicable does not contravene the fundamental
principles of reserving a proportion of the estate for the deceased person’ s closest rela-
tives laid down by the law objectively applicable to the succession;

Recommendation 9 (on trusts)

The European Parliament points out that the rules on property ownership come under the
competence of the Member States, pursuant to Article 295 of the Treaty, and therefore
requests that the legislative act to be adopted should not apply to trusts. Howeyver, that
instrument should specify that when a trust is created as a result of death, the fact that the
law specified by the instrument in question applies to the succession does not prevent an-
other law from being applicable to management of the trust and that, by the same token,
the fact that the law governing the trust applies to it should not prevent the law governing
the succession by virtue of the future legislative act from being applicable to it.

Recommendation 10 (on exegquatur’)

The European Parliament suggests to the Commission that the legislative act to be adopted
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should, with regard to the recognition and enforcement of decisions, reproduce the system
established by Regulation (EC) No 44/2001, which requires ‘exequatur’ only in the
event of a ruling made by the courts in one Member State having to be enforced on the
basis of enforcement proceedings in another Member State;

However, if a decision is to be entered in public registers, provision should be made, in
view of the widely differing rules in the various Member States, for that decision to be
accompanied by a  ‘certificate of conformity’ with public policy and the imperatives of
the Member State addressed, issued - in accordance with a standard form - by a local judi-
cial authority;

Recommendation 11 (on public instruments)

The European Parliament considers that it is appropriate to regulate similar effects for
public mstruments relating to succession, which, in particular, should be recognised in all
the Member States, by means of proof of the facts and of declarations by issuing authori-
ties that the instruments were drawn up in their presence, where the law of the Member
State of origin so provides;

In accordance with the provisions of Article 57 of Council Regulation (EC) 44/2001 of 22
December 2000, the document must meet all the requirements of authenticity laid down in
the Member State of origin, and will not be recognised if its recognition would produce an
effect manifestly contrary to public policy in the Member State addressed.

Furthermore, when a public instrument is to be entered in public registers it should be
specified, as stated in the case of judicial decisions, that the document has to be accompa-
nied by a ‘certificate of conformity’ with public policy and the imperatives of the
Member State addressed, issued - in accordance with a standard form - by the authority
competent to draw up the instrument in that country.

Recommendation 12 (on the European network of registers of wills)

The European Parliament hopes that, eventually, a European network of national registers
of wills will be set up by linking up existing national registers, to simplify the task of
finding and ascertaining the content of a deceased person’ s will.
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