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Abstract

Economic crime in Taiwan is defined by the administrative regulations of
the Judicial Yuan and the Ministry of Justice, respectively. Such
regulations are aimed at financial crimes that damage personal property.
Because the proceeds of economic crimes are “quasi-kondiktionelle
AusgleichsmaBBnahme”, the courts should seize the profits, and then use
them to either compensate victims or confiscate them in the name of
serving justice. So long as this offense is contradictory to criminal law
(i.e. constituting the penal code and finding no specific legal cause for
that offense), the courts need not review the problem of offender's guilt.
As ill-gotten gains are stipulated as “Nebenstrafe” in the Taiwan penal
code, the courts cannot confiscate those gains unless there is a
simultaneous conviction, which seems too slow. The following
suggestions are presented. The individual laws regulating “Verfall” and
compensation to the victims should be reorganized in the penal code and
characterized as “maBnahme”. The legal effect of these laws as
“Nebenstrafe” should be deleted. The articles relating to the
compensation of criminal proceeds to the victims should be increased as
well. In addition, the courts should be allowed to announce verdicts either
alone by its authority or according to the prosecutor’s request.

In Taiwan, defendants accused during the adhesion process are not
limited to being defendants in the process of criminal litigation, but also
include other persons who should bear damages in accordance with civil
law. When criminal court judges face this situation, since it is not certain
whether there is a right to impose criminal punishment, or what the scope
of punishment should be, there are inconsistencies in the operations of the
criminal litigation procedure. There have been attempts to imitate

Germany’s Criminal Litigation Law Clause 403, in which the accused



should be limited to criminal defendants.

The purpose of the rules on the adhesion process is to prevent a double
workload and multiple judgments. However, according to existing
requirements for criminal litigation, in addition to criminal judgments,
judges must also make civil litigation judgments. This violates the
aforementioned purpose of adhesion process rules. Thus, the way to
rectify this situation is to create another adhesion process judgment based
on the proceeds of crime, in order to assign restitution or to pay a certain
amount to the victim, inside the main text of the criminal judgment.
Restorative justice, in which the victim and offender jointly participate,
has recently been affirmed in its importance, both in theory and in
practice, all over the world. In order to concretely realize the principle
that constitutional litigation rights should protect crime victims, as well as
provide fair and effective remedial paths and procedural subjectivity, this
study suggested that in the stage prior to judging criminal cases, there
should be expanded use of enforced arbitration and mediation systems, in
which the defendant and the victim jointly participate, in order to
determine the best course for promoting restorative justice, to satisfy the
demand for victim procedural subjectivity, and to expand the one-time

character of dispute resolutions.

Key words: economic crime, the proceeds of crime, confiscation,
Verfall, restitution, Adhesionprocess, restorative justice,

quasi-kondiktionelle AusgleichsmaRnahme
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