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The conclusions of this research include that: (1)
the scope of the art and level of PHOSITA should be
determined before the determination of patent non-
obviousness ; (2) most Decision Makers don’ t
determine the level of PHOSITA; (3) the
determination of non-obviousness should base on the
filing day or priority day, but it’ s really
impossible in practice; (4) the level of PHOSITA
doesn’ t need to be considered while doing prior art
search; and (5) the TIPO and the IP Court should
build up a fair mechanism for patent examinations.
The suggestions of this research include that: (1)
the law regarding PHOSITA in Taiwan should be
amended ; (2) the way to determine the level of
PHOSITA is raised; (3) the other patents may be
applied as a supplementary tool to hypothesize the
PHOSITA ; (4) senior patent examiners should be
valued ; and (5); the numbers of technical officers
in the IP Court should be expanded.

patent, PHOSITA, objective standard, hypothetical
person, qualitative study
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PHOSITA (person having ordinary skill in the art) is a very important concept in
the current Patent Law. For example, PHOSITA is the objective standard for
determining whether a patent is non-obvious. Accordingly, whenever the patent
authorities or courts examine the non-obviousness of a patent, they need to determine
the technology level of PHOSITA first. However, a review of our courts’ decisions
shows that our courts have never identified the PHOSITA’s skill/experience level, nor
explained in the decisions to illustrate how to judge the non-obviousness of the patent-
in-suit in the viewpoint of the PHOSITA.

Areview of domestic and international research articles shows that this legal issue
has never completely studied. The first step of this research project is to study how the
patent examiners at the IP Office and the Judges/Technology Officers at the IP Court
(hereinafter “the Decision Makers”) decide the skill level of PHOSITA. Second, this
research project desires to study how the Decision Makers judge the non-obviousness
of the patent-in-suit in the viewpoint of the PHOSITA. Finally, this research project
hopes to theoretically constitute a guideline to provide an objective and universal
standard for the determinations of (1) the PHOSITA’s level and (2) the non-obviousness
of a patent from the PHOSITA’s point of view.

The research method of this project is to conduct a qualitative study. First, this
research will conduct deep interviews with 20 of the Decision Makers. Second, this
research will follow the grounded theory to code and analyze the interview materials,
in order to make achievements both in academic theory and in real practice.

The conclusions of this research include that: (1) the scope of the art and level of
PHOSITA should be determined before the determination of patent non-obviousness;
(2) most Decision Makers don’t determine the level of PHOSITA,; (3) the determination
of non-obviousness should base on the filing day or priority day, but it’s really
impossible in practice; (4) the level of PHOSITA doesn’t need to be considered while
doing prior art search; and (5) the TIPO and the IP Court should build up a fair
mechanism for patent examinations.

The suggestions of this research include that: (1) the law regarding PHOSITA in
Taiwan should be amended; (2) the way to determine the level of PHOSITA is raised;
(3) the other patents may be applied as a supplementary tool to hypothesize the
PHOSITA; (4) senior patent examiners should be valued; and (5); the numbers of
technical officers in the IP Court should be expanded.

Keywords: patent, PHOSITA, objective standard, hypothetical person, qualitative study
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