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* (Insiders, as directors or management officers are, of course, by this Rule,
precluded from so unfairly dealing, but the Rule is also applicable to one possessing

the information who may not be strictly termed an ‘insider’ within the meaning of Sec.

16(b) of the Act)...... Flot » Ewds £ 2 L2 A Bdh@g et - T 4o 5 FHE
ﬂ&?mp@? BABEZRBTN AERIHBEF LTAAED  H

& JE 3¢ % < % (Thus, anyone in possession of material inside information must either
disclose it to the investing public, or, if he is disabled from disclosing it in order to
protect a corporate confidence, or he chooses not to do so, must abstain from trading
in or recommending the securities concerned while such inside information remains

undisclosed)?
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%8 401 F.2d 833, 848 (2d Cir. 1968).
# Stephen M. Bainbridge, SECURITIES LAW: INSIDER TRADING, 57, Foundation Press (1999).
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RERZZRE SR GANY LB T PR PRE A S
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T R T

P L GRERSTRAA B CEL gL P
=]

% Louis Loss & Joel Seligman, FUNDAMENTALS OF SECURITIES REGULATION (Aspen Publishers, 5"
ed., 2004), 921-922.

% Stephen M. Bainbridge, The Law and Economics of Insider Trading' A Comprehensive Primer,
78-82 (2001); ko AU AT AT AMABE AP AL ZH L HP AL P2
Bl o+ 28%3E% 37%% 34 » 7 109-116 (2009) -

%2 Rule 14e-3(a) (“If any person has taken a substantial step or steps to commence, or has commenced,
a tender offer (the "offering person™), it shall constitute a fraudulent, deceptive or manipulative act or
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practice within the meaning of section 14(e) of the Act for any other person who is in possession of
material information relating to such tender offer which information he knows or has reason to know is
nonpublic and which he knows or has reason to know has been acquired directly or indirectly from: (1)
The offering person, (2) The issuer of the securities sought or to be sought by such tender offer, or (3)
Any officer, director, partner or employee or any other person acting on behalf of the offering person or
such issuer, to purchase or sell or cause to be purchased or sold any of such securities or any securities
convertible into or exchangeable for any such securities or any option or right to obtain or to dispose of
any of the foregoing securities, unless within a reasonable time prior to any purchase or sale such
information and its source are publicly disclosed by press release or otherwise.”)

Boglihim s AL EPHAY > 2010 £ % 5K T 405-407

R B N CEREGE  fREMP AL ERPLEG 0SS FREE A
iﬁ?’%iG”’Plﬂ(FM%d@\ﬁw’m%“ﬂ WEALFE AP ELPLRE > bl
ot o BT EERE > HEE D PP G AT T B R e v;tf%‘ﬁ PRSP ZRE R A
BlcHER P o TP RL D FRITL P SN EE AP EP ) L B P
NP ZREGRE AR P LB R AR C PRSP ZRE  HR Y NRE 2 T AR

T HEART L R RLBIPRIRPLLE o)

15


http://taft.law.uc.edu/CCL/34Act/sec14.html#e

TR T $Rg kg " el 2 5] iz dap o fnd
Z%.\,t“—%L\F#L/ﬂ,i"\’»,"‘\%%"—,ﬂ"%%ﬁ—L’E{%” P\arg,g«f’;r;\,\ﬁa N

%@”iéﬁ;%’%vﬁmé@ﬁiﬁ%259%4ﬂ?%2%i2ﬂ

T4

ﬁ%l%ﬁﬁﬁrﬁé

J
?Wk&mTRT’@éﬂﬁﬁﬁ’#ﬁﬁéﬁiﬁ%AZ“g%—%

A%#m@¢¢ﬁ24’ﬁ$i$“5ﬁi¥?o

LA HEFFR LAY cFFF R TARES LB ANEIEY
43-1 i % A B g F e B B B 7 o F”ﬁ?% i\?ﬂ#/zailﬁ;i’
me FTomyepdlzs pidid 452 025 rﬂ%\,j’ wEd s

ETAS

AR B 2 0 L 0 SRS R o ot R KAr k@@uﬁ%ﬁ%
wi%%&%ﬁ?&mi’ﬂE%éJTﬁ”k*m'? LR (A X Ed 3
&%AP@’:%ﬁﬁ%aﬁﬁﬁoiﬁ’%éﬁﬁiﬁﬁﬁﬁﬁﬁﬁéﬁﬁ
FE o EER % 43-3 iF % LA T ORI R o SR Tp A 2 H B A
z@%%iWMWOna~ FAARMAT BT MR AR FE SRS
AR o SR RARET 0 LR ELE S A LEREN 2 R% Y

R KRN MA RN R R R 2B R T MR AT
%%%ﬁifr&%ﬁﬁi¥%$miiﬁi—%—ﬁi%ixﬁﬁéﬁ

A~ 7%k
frARs e AN R @R P B FRP AR AL 29 MR PR

% Louis Loss & Joel Seligman, Fundamentals of Securities Regulation (Aspen Publishers, 5" ed.,
2004), 922. #f &R o AL BEENARA—B AT zﬁi\‘ R R 02009 & 10 * fE 4% 0 F 467
R qpE o PECGAR—BATH S X b2 LB 2009 £ 10 ¥ L% T 488-89; ¥lipE o
FEERXSFEFHAY 2010 # % MR 0 F 16304145 R o K E EE BB AR S BT
F 0P kT 608 0 F 86592(2007 & 1)

VoA a3 2% 433 iR (- ) B e A 2 MR A Y RS 042 pA=T OB b
DREERP L 2ENE?P LI BEAFFET B EZRFE AR N RE R
B2 OBBFELFF RES(FZ)EF awiﬁ*ﬁ.a o BT A )’%)j} ARG hESZ
%ﬁ?@ﬁ%%%~iﬁﬁu@¥ &7ﬂww’%@%‘éﬁfP¢\ﬁo

% ffﬂ'ga%gnz AR IR X Y L2 % 167 1F2. 10 % LSRRy 168 0 F 77094
113(2009 #) -

16



BB R TR P R F PR RIFET AL LR P RS
TBEHPRLE LRSI E ZE I E P L2 - % f RARE
FOHMOPHU AL pBREIRIIRG FRLEE L2 e L2 ik -
%—ﬁ?ﬂ%%i%i&ﬁﬂ—*@?wﬁ%*ﬁ&ﬁy%%’—ia?ﬁzd
AOBGRGE L S SR A PR R R LD

%im%wgﬁé’ﬁwﬁi%ﬁ%°J

AP - IRV EERY TG ARSI TACE I LR RE
PHR2AZ SIS PAE > EF L REARE LSS 431 F% La2 R
ToOEML TG PR T RE AR ¢ B TR A 10%RF 5 d R P
PEFABBL BT T AP RS o PR 'z??ié\?#*p LI
W 10% % A Y dF A MR N LT TSNS 0 - R E L
BEEE-HFET ©

ey
i

j\éu'ffjh‘;%_ E % I57-1iEp S 5 &2 % 43-1 ik o B e bR T 2 M TR
EAR LN

1. BUEF 431 FELAEFRP2Z FEBERARAILZH A

AYILS M2 T U LT PR RE S A
PALRE X EFIZELEY 3L ES LIE A w0 gt 2 A
PR RPFEA2 LR R B BRAFT AT EILG  GM % B

#o BETRMARR 2 ERED LB R oL

AL HBNT I AEFEUEFALES LE 2 BRI T RENR
REEEIAZF YR R

AEAE G O A GANEZEME ST ENRY HEY) LB - B
g;m&%uaiﬁ%?’&?%uigoig\nﬁ&ﬁﬁ‘ﬁ%m@t%%
B ha eivk - Rl ET’ﬁ LR EZE - B 2T A
TE LR At > Pl R A SRR AP LR T BIRE M2 EE U
PR OEPTRGEEESTEG PRSP RPAZE 10% v A Y A MY E
Prood ik BN S 431 F LA FTAIBBLRT THES PR
FPREREFERLZS I8 ES 1211 RAST o248~} 240@’."1151
4, y _F ]pﬁ@?

ST ERAET TOBRERNGRL RS

T

7
RFATERRTIOBRTIANG S 2%

(\x
=
3
R
SR
[e]
ﬂ_



dew o TGS - AR B TARFRANB G, LR F
RENGHEERER ARG @Y BRIV A A BE L ER A H
HALBZYALFTHIERR GARBAEDBTEEIL > RIEPRE -

FR o deh i ARBLAYXPRIMA AP ER P LT ASHED 0§
R R R e F s ARV TCSER L X AMBERE R H
B2 &I F A §FEER 2P T URM2Z B RE ERFF T R - awg
SE AT ORZIRAEALI RS 2% TAELZ P LZPINARLER

BRE o ind RpMA I e P
MO BT R T o dewm il > B P AR WTE @ F - TR
ks 5B OFATERA T RAT SBFERNEG L S
U @ L HEREY 4315 ]_iE—’\’E_;fE'?’J)’L'FT“;%ﬁ‘J;%\J’EJ{ 7 K- H
FTHIMBL BRI A FPRAIL2ZFE?2 AN EERL T T

Wl 2T E R *%3 1781',35:)’3 1

ol
[u}
G
\9"
_:—v
&
fﬂ\
z‘ g
:n
-
iy
z\.a
5
|
kr P
‘%n*

W ORI AR #&g‘%gﬁ? Q?Eﬁﬁ-:ﬂ?% EPMFTRLABE > UE 2P
DR PG ENNT AP HF TN IhE EEZ FRGT TR o blde
BEOBRPE LT AMBRIPF REIZF ITAFE2 R GilEanr 7
ET B FE A 2000 5 AT & 0 T AR AR S 2 MRS
ZFABB AP BREUE G ITLFEZ R T k3 E ) 10 #1207 F P
2> BE AL 1000 F AP 2 AT E & o B AT RARY 1781 % 158

B A2 n s P @A Bl Lo F 2 PELSPIKE G
PR E 20U REFF PELSPRGED Y RARRIAY P B #
W@Lﬁgo

%ﬁ%* M

¥ See Bainbridge, SECURITIES LAW: INSIDER TRADING, 45-46.

18



i Al

.

»

Y AL R 4ﬁaﬁﬂ?wréw%f2??¥ﬁ%§ﬂﬁ%J*
13§’W°r“Wﬁ%/ 2 Pl @ﬁi?%ﬂﬁ’ﬂ%ﬁﬁﬂ“id%i
S SRR B 2 4 F VAT R o 2 G At BB ERAR2 A GoiE
PO P2 RIS {@al”’ﬁ ~NEE2 5&2?2"?

A iE FRE B R Ao B RER  FRMAR S AT
ATERRIKF > HEIP LR IA A FFBAAA B I BEAIRY L
A Al AP AL T F o ARFED A UELES IST-1ES LAY 3
LA RZ kY ﬁ?i’iémé’i@ﬁ*mﬁi%m@U%?ﬁﬁﬂﬁi
R AR N S K

3. BAUZFAIIF RPN R AL S FE - RIBPRAL MG

HELI P ABIF R OP A R AR B p YRR 2L 2 pAed
DECHIEAEED LA ENEY LB EEF Y LA 8 E e
AUHE SN B RS SR FE P RES

Flot o HAt O e A R T BRI RFE TR S E R - 2 EE P&
DPREHOBEHEA MG R IR BELNAYPFAT 2P
PR o MEMTHEZMGA o R TOBREOBRFF AP WL FmEE
F3OFL AT RAp TR - T ABTEA S p AR o dpH g 2
AFEFH oo SR EEA ST R PR AR - TRIMGE
%o (%= ﬁﬁﬂfwﬁ&%iiﬁfhﬁé’ BT R LRS-

kiER A %iﬁ%é?ﬁ%4 S R R kol RS
Lo AR B A i o o RIE G B OB e 2 B
A - PRE R D ?;#%%iﬁﬁ’i?i%%ﬁﬁi%ﬁ4ﬁéﬁ
gt HE - #HEB A2 A *ﬁf PAE o AmE T AR T ARG o
E o3 ¥d H2 HF 5 :}&?f‘% HEE P k2o H o A 2bo Bl P 3T

T

= °

PEE PRSP

e

FA LRI A SE 2T
RIS A
<A

jad
J
RRF ARG A

o
mﬁﬁ“’ﬁzﬁﬁwﬁwaaéﬂi“
Tt - L PR PRY T

PR PR A JIE e AR

e 17

N\

3
0

» 2010 # 5 ~ 4R

ROt

@ | T 158 -

19

R

A LN

AP ARR S

E&/ﬂ g AT
) JJ-’)’—{‘J‘\T"F }"%‘Jﬁ /24:
| pLpER LT

WL ED

e

Rt

B 2@

n ~'-?—


http://db.lawbank.com.tw/FLAW/FLAWDAT01.asp?lsid=FL007245

PREEFIE RS2 DT R G2 58 g > & 2006 & i3 <2 % 157-1 igp¥ >

CEHBIT T LOBE 12 pF, A EEZEFEHEF > £(2010)F 6 1 [ #-E
FHFuEL TP LamE 18 PR o ¢ RAPMARFL 2L -

I 2BRBEHANIBERBS LBV AR AL R EFI RO RE £
FHAPALE OBUET AL FERPFLTEARIE LA 2R

Ay TARBERFLRSP LY £ S AP A &
FEHM AR BRI VRS AL R R AR BLLEZ P 2304 8 40 FR
EREULE AR ARRFRRLIL R R S A R
AN O4EAY FUBFRAE LR

L D T AEFEELZEEAST-LEP R LR o

'

ARZRIAFHEP PP R FEF2LRPAZENERET 22 SR 2
FPET A SRR QL RET LT PR L 2B 0

At Rk TERF A 1934 £ X 2 b2 Rule14(e) R4 £ £ B
’Wﬁ<¥%P’ﬁ%iWﬁ§§%?an%3%$ra@ﬁﬁhﬁ;mai
RERALZPMTE g PR EE A & Rule 14e-3(C)R Tk & ¥R
DPBEILG2Z AR AW P RIL FEAREEIII BN F 2L AT AR
R~ 1034 £2 %% 4 52 0 f fu¥ Rulelde-3 it 2L faflm %2 b2
157-1 52 4 A RE T2 FAL TG A 5 23
NPEYPER A EED R WA AFRE IR RG PR EFLT
2 Tk RE ’jj#\’fﬁa\lp\.%ﬁli% CAEEEH T FRBFRAE ALY EEE 4
o LA AFRRARENL  AZBERE N4 E 4 @ h AR
GEER TS AN EE RS BB E R ©AAZE 10% 0 EIEE X
REFFALERLMLAT [ FHAELER LIRF LN E Q0
6 F Fdnp (TR BESEIG > Flagd 10%2 P> ¥ 30k &0 12 p iR T
BRI B EL Y LR B R R § R AT R
2 EE o

)

:\w:

e
=
\:1)\
5

&)
4
(ﬂn
5
Fo
e

N

ik

ARAEEFEZEHLERE Rule 14e-3(C) R TN & B P BBz A
EHApPREFERARI B ALFEFIPRITRG LT T AP AR
POmAE Y ARG Fe- BB

(Z)ERZ2ZHRT

20



1. Rule 14e-3 z_ 3. %_

% B SEC » 1980 & = # e Rule 14e-3 4% & = B Jepienp 522 % >Rule
14e-3(@) R i = B T4 ¢ HRPERHFEF S F i > B iz A BoiF
‘ﬁ*”ii‘%zf%%ﬂﬁ“‘ LE 5 RI#4ES S o Rule 14e-3(c)(1)
PR TEE SR A E e A AR YA » PR FRE = (“Purchase(s) of any
security described in paragraph (a) of this section by a broker or by another agent on
behalf of an offering person™) ;, » % ﬁ‘;gu NARE o

S F R EF e & o FRule 14e-3(a)—%&i“$$ Ak Eie A ka7 )

AR LR R P RS TRE R LRSS AE B R A S o B
Br o RBREET @ilﬁﬁﬁﬂﬁ%<%%5%25%%15w“o

R rEBEFEABFRET LM G L %%@ﬂ%ﬁ%?ﬁ PR N
EWEEMY ENEAED B RS A FER R W LS

*i’ﬁ%%“%EA’éﬁfFﬂ B RS A5 - BT
AR R REACIEINF b B ETE A R A AR R ot PR
TRFELBRFRNER G AT % ;,~»k’."‘f%iél‘%%ﬁ?ﬁt%ﬁii;iﬁﬁ’ﬁgii
Bk B AT BE R RE REBF AL OB LA B L RE
FoRFRFRE R IR LARS R FREFLIRF 2 A
HEr 25 RBRFRELI P LRI 5P FEG & - &7

?ﬂk-

TR AERS ERRERARER LM G BBSECH ZRule 14e-3 & i@
1980 & & F i i T B AR RS
securities) | = #73} warehousing » fdg & 5 4 #ke & B jcpb2 i L iR HE 4
WA A FEFLARBE N PR FRE TP R ] B AR R
2T UELY A AE At - 2R T R ARSI 0 TR OB e
Mg P Swa - g A 2T BT A & % oo - Rule 14e-3 1

“)J

% £ 7 % (warehousing takeover

‘I SEC Release No. 34-17120 (Sep. 4. 1980) (“This exception addresses the concern by some
commentators that a broker or other agent making purchases on behalf of an offering person would
violate the proposed rule if the offering person disclosed material, nonpublic information to such
broker or agent. As adopted, Rule 14e-3(a) applies to any person and since the broker or the offering
persons agent is a person within the meaning of paragraph (a), the exception is necessary for the
offering person to consummate lawful purchases if the broker or agent acquires material, nonpublic
information from the offering person.”)

“2 See United States v. Chestman, 947 F.2d 551, 561 (1991) (“Indeed, in Chiarella, the Court even
distinguished sections 10(b) and 14(e). The Court acknowledged that the SEC had recently acted
pursuant to its rulemaking authority under section 14(e) to bar warehousing, a form of insider trading
involving tender offers: In this case, as in warehousing, a buyer of securities purchases stock in a target
corporation on the basis of market information which is unknown to the seller. In both of these
situations, the seller's behavior presumably would be altered if he had the nonpublic information.
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Significantly, however, the Commission has acted to bar warehousing under its authority to
regulate tender offers [citing proposed Rule 14e-3] after recognizing that action under § 10(b)
would rest on a “somewhat different theory” than that previously used to regulate insider
trading as fraudulent activity.”); See also Bainbridge, SECURITIES LAW: INSIDER TRADING, 118,
Foundation Press (1999) (“In particular, the rule was intended to strike at the practice known as
warehousing. Anecdotal evidence suggests that before Rule 14e-3 was on the books bidders frequently
tipped their intentions to friendly parties. Warehousing increased the odds a hostile takeover bid would
succeed by increased the number of shares likely to support the bidder’s proposal.”). See also David S.
Ruder, Recent Development in Insider Trading and Enforcement,
http://www.sec.gov/news/speech/1987/111187ruder.pdf (last visited 2010/10/25) (“The problem is hat a
bidder may distribute to other non-public information about its takeover plans. The bidder’s motivation
may be to reward others or perhaps to encourage accumulation of the target’s securities in the hands of
persons willing to tender when the bidder’s offer is made. The activity does not involve a breach of
duty, but it has characteristics of unfairness to the market that justify regulation.”)

* Rule 14e-3(d)(1): “As a means reasonably designed to prevent fraudulent, deceptive or manipulative
acts or practices within the meaning of section 14(e) of the Act, it shall be unlawful for any person
described in paragraph (d)(2) of this section to communicate material, nonpublic information relating
to a tender offer to any other person under circumstances in which it is reasonably foreseeable that such
communication is likely to result in a violation of this section except that this paragraph shall not apply
to a communication made in good faith, (i)To the officers, directors, partners or employees of the
offering person, to its advisors or to other persons, involved in the planning, financing, preparation or
execution of such tender offer; (ii)To the issuer whose securities are sought or to be sought by such
tender offer, to its officers, directors, partners, employees or advisors or to other persons, involved in
the planning, financing, preparation or execution of the activities of the issuer with respect to such
tender offer; or (iii)To any person pursuant to a requirement of any statute or rule or regulation
promulgated thereunder.”
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* Section 13(d)(3): “When two or more persons act as a partnership, limited partnership, syndicate, or
other group for the purpose of acquiring, holding, or disposing of securities of an issuer, such syndicate
or group shall be deemed a "person™ for the purposes of this subsection.”
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** 18A Insider Trading Regulation, Enforcement and Prevention Appendix D Letter of the Securities
and Exchange Commission Proposing New Insider Trading Legislation: November 18, 1987 (“S. 1380,
by contrast, would prohibit a person planning to acquire or dispose of an issuer or a material block of
its securities or assets from communicating its plans, if the purpose of the communication is to
influence or encourage trading; exceptions are made for communications to members of the person's
group (within the meaning of Section 13(d)(3) of the Exchange Act) or in the course of a good faith
solicitation to join such a group. A majority of the Com mission believes it preferable to retain the
approach of Rule 14e-3. The demonstrated potential for insider trading abuses in the tender offer area
warrants maintaining the substance of the protections afforded by current law. The Commission does
not believe, however, that such provisions, which go beyond the "wrongfulness” rationale as defined in
the proposal's principal prohibitions, are warranted when transactions other than tender offers are
involved.”)
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%6 United States v. O’Hagan, 521 U.S. 642, 655 (1997) (“full disclosure forecloses liability under the
misappropriation theory: Because the deception essential to the misappropriation theory involves
feigning fidelity to the source of information, if the fiduciary discloses to the source that he plans to
trade on the nonpublic information, there is no “deceptive device” and thus no § 10(b) violation...”)

4" Stephen M. Bainbridge, The Law and Economics of Insider Trading: A Comprehensive Primer, 32,
2001, at http://papers.ssrn.com/paper/taf?abstract_id=261277.
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% SEC Release No. 34-17120 (Sep. 4. 1980)( The Commission believes that a substantial step or steps
to commence a tender offer include, but are not limited to, voting on a resolution by the offering
persons board of directors relating to the tender offer; the formulation of a plan or proposal to make a
tender offer by the offering person or the person(s) acting on behalf of the offering person; or activities
which substantially facilitate the tender offer such as: arranging financing for a tender offer; preparing
or directing or authorizing negotiations, negotiating or entering into agreements with any person to act

as a dealer manager, soliciting dealer, forwarding agent or depository in connection with the tender
offer.)
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Introduction

= Increasing takeover activities occur in Taiwan,
China and other Asian Countries.

= Insider trading scandals frequently associate
with M&As and takeover activities.

= More cross-bordering takeovers.

= Two main theories for regulation of insider
trading

«=The Equal Access Theory: EU, UK, Canada,
Australia, Taiwan, China.

«=The Fiduciary Duty Theory: U.S.; BUT tender offer:
the equal access theory.



Scenario One: Tender Offer

= Company A owns 40% of Company Al and has the

actual control over Company Al. A decides to tender

offer Company B. Before making the announcement of
the tender offer, A buys B from the market. A discloses
the forthcoming t/o to A1 managers and asks Al to buy
the shares of B via market. A also tips the information
to several big shareholders and asks them support the
tender offer. So shareholders buy B as well. The shares
of B that A, Al and shareholders acquire amount to
9.9% (The law requires 10% ownership filing). After A
makes the announcement, the price of B goes up.
Shareholders and Al then tender shares to A and makes
profits.

3



Questions

= Q1: Why does A acquire B and want Al and
shareholders to purchase B as well before the
announcement?

= Q2: Can A purchase B before the announcement?

= Q3: Can Al and shareholders purchase B before
the announcement?



Offeror Purchases Target before the
Announcement

To lower the cost of takeover;
Warehousing target’s securities;
To hide the real intention from the target.

The basic argument from Company A: A
creates and owns the information, and so A can
use the Information in the ways it wants.



Should the law allow A to use this
InNformation?

= YES—A CAN purchase B.
= NO—A1 and Shareholder CANNOT purchase B.
= But the trail court held differently.



But the Court Held...

1. Aacquired 9.9% of B, below the 10% ownership
filing requirement (§43-1(1) of the Securities Act).
Since A has no duty to disclose, A has no duty to
abstain from acquiring B.

— If A acquires more than 10% of B but fails to
disclose the ownership, A should abstain from
trading, otherwise A constitutes insider trading.

2. A and Al jointly acquired B under Section 43-
1(1).

= The court says: The 10% ownership filing
requirement is the safe harbor for the insider
trading regulation.



The 10% Ownership Disclosure

= Any person who acquires, either individually or
jointly with other persons, more than 10% of the
total i1ssued shares of a public company shall file a
statement with the Competent Authority within 10
days after such acquisition, stating the purpose
and the sources of funds for the purchase of
shares and any other matters required to be
disclosed by the Competent Authority... (Section
43-1(1))



The 10% Ownership Disclosure

= Purpose of disclosure: To signal to the market as
well as target management that the company
may be In play.

= What is “JOINTLY?” two or more persons agree
to act together for the purpose of acquiring,
holding, voting, or disposing of equity securities
of an Issuer.



Is the Ownership Disclosure a Safe
Harbor for Insider Trading Regulation?

= NO!

= The court misunderstood the “Disclose or
Abstain” rule.

= The essence of insider trading regulation is not
to force the company to disclose the information
since the company may have good reasons to
keep the information confidential.

= The duty to disclose Is not the prerequisite for
Insider trading. 10



Theory
for Prohibiting Insider Trading

= The Equal Access Theory/The Fairness
Theory

= Q1: Should Company A be prevented from
buying B under the theory?

—NO. Discourage efficient transaction; A’s
business property; A can use It to pursue Its
own business purpose.

11



The Reasons
for Prohibiting Insider Trading

= The Equal Access Theory/The Fairness
Theory

= Q2: Can A authorize Al or selective persons
to buy B?

— Authorized trading could be used for A’s
benefit or for the benefit of A’s insiders.

= SEC’s response: Rule 14e-3, broader than the
fiduciary duty theory.

12



Rule 14e-3

= |f any person has taken a substantial step or steps to
commence, or has commenced, a tender offer (the "offering
person"), it shall constitute a fraudulent, deceptive or
manipulative act or practice within the meaning of section
14(e) of the Act for any other person who Is In possession
of material information relating to such tender offer which
Information he knows or has reason to know is nonpublic
and which he knows or has reason to know has been
acquired directly or indirectly from: (1) The offering person,
or... to purchase or sell or cause to be purchased or sold
any of such securities or any securities convertible into or
exchangeable for any such securities or any option or right
to obtain or to dispose of any of the foregoing securities...”)

= Purpose: to prevent the offeror from rewarding selective
persons and maintain the fairness to the market. 3



http://taft.law.uc.edu/CCL/34Act/sec14.html#e
http://taft.law.uc.edu/CCL/34Act/sec14.html#e

What About Taiwan?

= The CDF case Is the first case involving
authorized trading by the offeror in the tender
offer.

= My Conclusion:

—Company A can acquire as many shares of B as it
wants. Even A fails to make the 10% ownership
disclosure, A doesn’t constitute insider trading.

—Company Al and shareholders should abstain
from trading B under the consideration of market
Integrity and the conflict of interest.

14



Scenario Il : Mergers

= Company C makes a merger proposal to
Company D, and Company D agrees Company
C can send a team to conduct the Due
Diligence. During the DD, C is aware of D’s
material and nonpublic information. C’s legal
counsel then advises C that the merger must
stop otherwise insider trading regulation will
be violated.

= |s the legal counsel correct?

15



|ssues

= Q1: Can D disclose the nonpublic information to
C?

—Yes. Information asymmetry 1s often the main
reason for contract failure.

= Q2: Can C and D proceed the merger?

—Yes. What should be concerned i1s that whether
the merger price can reflect the real value of D.

= Q3: Will anyone be hurt If the merger is
proceeded?

—No, 1f the directors meet their fiduciary duty. 16



= |t Is of the essence of economic function of a
securities exchange that it be a free
market...free of unfairness of insider trading
(playing cards with marked deck.)

Louis Loss & Joel Seligman, Fundamentals
of Securities Regulation.
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Thank you.
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